
IAC-10-E7.1.8 

Current Status and Recent Developments of Non-Discriminatory Principle 
in the 1986 U N Principles on Remote Sensing 

M . Fukunaga 
Keio University, Japan, fuyong@sfc.keio.ac.jp 

The theme of this paper is to explore the international law on remote sensing activities. 
Considering the rules and principles of remote sensing activities, so-called Non-Discriminatory 
Principle is essential; the sensed States shall have access to the primary data, the processed data 
and the available analysed information "on a non-discriminatory basis and on reasonable cost 
terms." Obviously the major objective of the principle is to protect and to promote the rights and 
interests of sensed States. It was stipulated in the 1986 U N Principles on Remote Sensing and it 
has influenced laws and policies worldwide. In this paper, recent remote sensing laws and 
policies are enumerated and the current status and recent developments of Non-Discriminatory 
Principle are pointed out. In conclusion, the applications of the term "non-discriminatory" are 
now generally broader than the original Non-Discriminatory Principle. It also points out that the 
term "non-discriminatory" may no longer be used in a context of sensed States, but in a context 
of "needs and interests of the developing countries." 

I. INTRODUCTION 
Remote sensing plays an important role, 

since the data help users achieve their goals in 
various fields: natural resource management, 
environmental protection, confidence building, 
etc. The legal implications of remote sensing 
were discussed from 1970's in the United 
Nations Committee on the Peaceful Uses of 
Outer Space (hereinafter COPUOS). 1 

Through arduous discussions, the resolution 
"Principles relating to remote sensing of the 
Earth from outer space" 2 (the 1986 
Principles) was eventually adopted by the 
General Assembly. 

Although it included imprecise 
expressions and omitted several issues, the 
1986 Principles provided a conclusion for the 
key issue "access." Principle XII 
(Non-Discriminatory Principle) stipulates that 

"As soon as the primary data and the 
processed data concerning the territory 
under its jurisdiction are produced, the 
sensed State shall have access to them on 
a non-discriminatory basis and on 

reasonable cost terms. The sensed State 
shall also have access to the available 
analysed information concerning the 
territory under its jurisdiction in the 
possession of any State participating in 
remote sensing activities on the same 
basis and terms, taking particularly into 
account the needs and interests of the 
developing countries." 

The sensed State has a right of access to the 
data concerning its territory "inasmuch as 
they relate to natural resource management, 
land use and environmental protection."4 

Even today, this principle is deemed 
important (and controversial) as distinguished 
scholars center their attention on it during the 
space law sessions in the International Law 
Association.5 

In this paper, the current status and recent 
developments of Non-Discriminatory 
Principle are examined. How do nations 
handle this principle today? Were there any 
endorsement or challenges? The present 
author touches these questions, analyzing 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker

mailto:fuyong@sfc.keio.ac.jp


today's remote sensing laws and policies. In 
Chapter II, the drafting work and professional 
opinions on Non-Discriminatory Principle are 
mentioned to clarify the original thoughts. In 
Chapter III, in contrast, recent remote sensing 
laws and policies are described. In Chapter IV, 
it concludes the discussion. 

II. THE ORIGINAL THOUGHTS 
H i Drafting Process in COPUOS 

The prototype of Non-Discriminatory 
Principle appeared in 1977. The chairman of 
working group stated that "It was [thereby] 
able to ascertain a common element, namely 
that sensed States should have access to data 
obtained by remote sensing from outer space 
pertaining to their territories on reasonable 
terms."6 Then, the draft principle XI provided 

" A sensed State [shall] [should] have 
timely and non-discriminatory access to 
data obtained by remote sensing [of the 
natural resources of the earth] [and its 
environment] from outer space, 
pertaining to its territory on reasonable 
terms [to be mutually agreed upon with 
the sensing State] and to the extent 
feasible and practicable, [shall] [should] 
be provided with such data on such 
terms [on a continuous and priority 
basis] [and in any case no later than any 
third State]."7 

The concept of non-discriminatory access had 
already been expressed, although it was still 
under consideration. Furthermore, a relative 
problem 'dissemination to third States' was 
discussed together, i.e., whether the timely 
access by sensed States before any third 
States should be appropriate or not. 

In 1980, the work was advanced and the 
classification of data was introduced. 8 

Opinions were divided as to necessity of 
reasonable terms being agreed upon between 
the sensing and the sensed States and as to the 
time element involved.9 

In 1985, based on the French working 

paper, the working group prepared the draft 
principle XII, which closely resembled the 
final text. The draft principle XII provided 

"As soon as the primary data and the 
processed data concerning the territory 
under its jurisdiction are produced, the 
sensed State shall have access to them on 
a non-discriminatory basis and on 
reasonable cost terms. The sensed State 
shall also have access to the available 
analysed information on the same basis 
and terms."10 

It is remarkable that the issue "dissemination 
to third States" was deliberately removed. In 
1986, the second sentence was rectified as 
today's format and the working group had 
finally reached consensus. 

II.II Opinions of International Lawyers 
In this section, opinions of four 

international lawyers are briefly explained. 
Prof. Cheng incisively differentiated the 

data concerning areas outside the territorial 
jurisdiction of any state from the data 
concerning sensed State." He said, "Perhaps 
all that Principle XII amounts to now is that a 
State taking part in the remote sensing of the 
territory under the jurisdiction of another 
State should not withhold from that State any 
of the primary or processed data, or any of the 
available analysed information that is in its 
possession, concerning that State."12 

Prof. Christol mentioned that "Principle 
XII effected an accommodation between the 
sovereign rights of a sensed State and the 
sovereign rights of a sensing State. . . . This 
provision acknowledges the sovereign right of 
the sensed State to such data."13 

Prof. Diederiks-Verschoor pointed out, 
with regard to "non-discriminatory basis" and 
"reasonable cost terms," "this is an important 
shift in favour of the developing states."14 

Prof. Goldman noted that "Principle XII 
and X I V answered the debate over the 
availability of data to sensed states. Simply, 
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the Third World lost on prior consent, but 
won on access to data. . . . Many developing 
countries had jettisoned their demands for 
prior consent remote sensing in return for a 
regime that emphasized international 
cooperation and consultation and a 
contractual agreement based on "equitable 
and mutually acceptable terms.""15 

It was incontrovertible that 
Non-Discriminatory Principle was made for 
sensed States, and it was derived from the 
consideration of territorial sovereignty. 
Moreover, it should be paid attention that the 
issue "dissemination to third States" and the 
issue concerning data outside the territorial 
jurisdiction were dropped out, in a spirit of 
compromise. 

III. RECENT L A W S A N D POLICIES 
In this chapter, remote sensing laws and 

policies are examined. It consists of two 
sections; the former is on national space laws 
and policies, and the latter is on rules and 
principles adopted in international 
organizations/regimes. 

III.I States 
United States 
The main concern of U.S. remote sensing 

laws and policies was the commercialization 
of Landsat system. The Congress passed Land 
Remote-Sensing Commercialization Act of 
1984 1 6 (Commercialization Act) and Land 
Remote Sensing Policy Act of 199217 (Policy 
Act). In addition, the President issued many 
Presidential Directives which dealt with 
remote sensing activities.18 

These U.S. remote sensing laws and 
policies have consistently endorsed 
Non-Discriminatory Principle, 1 9 and 
Commercialization Act supported even 
broader application. It stipulated that 

"It shall be the policy of the United 
States that civilian unenhanced remote 
sensing data be made available to all 
potential users on a nondiscriminatory 

basis and in a manner consistent with 
applicable antitrust laws." 2 0 

EOSAT, the ex-Landsat contractor, was 
bound by this broad nondiscriminatory access 
policy, which required making the data 
available to all who requested it. 2 1 On the 
contrary, it is interesting that in Policy Act 
private companies are only required to make 
unenhanced data available to the governments 
of sensed States.22 

It was also notable that U.S. prepared an 
exception to Non-Discriminatory Principle on 
the basis of national security, foreign policy 
or international obligations (so-called shutter 
control).23 

India 
India has launched the most remote 

sensing satellites among spacefaring nations. 
Through Antrix Corporation Limited, which 
is owned by Government of India, the data of 
Indian Remote Sensing (IRS) satellites system 
are sold in the world market. There is no 
legislation concerning remote sensing but a 
data policy was made for Indian Space 
Research Organization (ISRO) in 2001. This 
data policy stipulated that 

" A l l data of resolution up to 5.8 m 
shall be distributed on a 
non-discriminatory basis and on "as 
requested basis" . . . With a view to 
protect national security interests, all 
data of 5.8 m and better than 5.8 m 
resolution images will be screened by 
the appropriate agency before 
distribution so that images of sensitive 
areas are excluded."24 

It is distinctive to articulate a specific 
resolution 5.8 m as a criterion, and to decide 
whether its "non-discriminatory basis" and 
"requested basis" should be applied. Its 
"non-discriminatory basis" may not only 
apply to sensed States but also third States. In 
this sense, India has adopted broader 
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application of the access policy rather than the 
original Non-Discriminatory Principle. 

Canada 
Canada issued "Canadian Access Control 

Policy" 2 5 in 1999, "Operation of Commercial 
Remote Sensing Satellite Systems" (a treaty 
with U.S.) in 2000, "Remote Sensing Systems 
Act" 2 7 in 2005, and "Remote Sensing 
Systems Regulations"28 in 2007. Article 8 (4) 
(c) of Remote Sensing Systems Act stipulated 

"[R]aw data and remote sensing 
products from the system about the 
territory of any country — but not 
including data or products that have been 
enhanced or to which some value has 
been added — be made available to the 
government of that country within a 
reasonable time, on reasonable terms and 
for so long as the data or products have 
not been disposed of, . . ." 2 

Thus Canada may exactly abide by 
Non-Discriminatory Principle, although the 
laws and policies include exceptions of 
national security and foreign affairs 
interests.30 

Germany 
Germany enacted legislation on the 

distribution of remote sensing satellite data in 
2007, responding to the launch of 
TerraSAR-X. 3 1 This Act aimed to safeguard 
Germany's national security or foreign policy 
interests, which could be endangered by the 
distribution of high resolution data. Dr. 
Gerhard from German Aerospace Center 
mentioned, "This Act restricts the distribution 
of some sort of data, i.e. high resolution 
data. . . . Therefore it is not evident to call for 
an additional right of access for the sensed 
State within such legislation." 3 2 He also 
explained that this restriction follows 
generally accepted rules of international law 
in analogy to export control.3 3 

France 
France has operated SPOT satellites, and 

Spot Image Corporation has distributed the 
data. The 2008 Act, concerning space 
activities, deals with data in its Article 23 to 
25. 3 4 Under the Act, remote sensing activities 
which ought to harm fundamental interests, 
national security, foreign policy and 
international obligations are restricted.35 

III.II International Organizations/Regimes 
The issue "access" appears not only in 

domestic legislation and policies, but also in 
rules and principles of international 
organizations/regimes. In this section, five 
international organizations/regimes are 
enumerated for further consideration. 

CEOS 
There are 29 Members and 20 Associate 

Members in the CEOS (Committee on Earth 
Observation Satellites). Taking a "best 
efforts" approach, CEOS coordinates civil 
space-borne observations of the Earth. At the 
Plenary, two resolutions were adopted in 1991 
and 1994.36 In the 1994 one, in the preamble, 
it said, 

"REAFFIRMING the commitment 
of CEOS Members to the general 
principle of non-discriminatory access to 
data;. . ," 3 7 

There is no mention to sensed States, and the 
"non-discriminatory access" may be broader 
than Non-Discriminatory Principle. 

World Meteorological Organization 
W M O , a specialized agency of UN, has a 

membership of 189 Member States and 
Territories. A l l Members shall do their utmost 
to implement the decisions of the Congress, 
the supreme body of the organization.38 In 
1995, the Congress adopted that 

". . . WMO commits itself to 
broadening and enhancing the free and 
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unrestricted international exchange of 
meteorological and related data and 

39 
products;..." 

The "free and unrestricted" was defined as 
"non-discriminatory and without charge" by 
the Congress itself.40 The data policy may be 
broader than Non-Discriminatory Principle. 

EUMETSAT 
EUMETSAT (European Organization for 

the Exploitation of Meteorological Satellites) 
currently operates five meteorological 
satellites and has 26 Member States and 6 
Cooperating States. "EUMETSAT Principles 
on Data Policy" was adopted in 1998. Its 
Article IV stated that 

" A set of data, products and services 
to be determined by Council will be 
available on a free and unrestricted basis 
as "Essential" data and products in 
accordance with W M O Resolution 40 
(Cg-XII)." 4 1 

EUMETSAT apparently endorsed the W M O 
data exchange policy above, but there was no 
mention to sensed States. 

European Space Agency (ESA) 
ESA, having 18 Member States, is 

involved with many Earth observation 
missions. In 2000, the ESA Council adopted 
ENVISAT Data Policy. It stated the 1986 
Principles as follows. 

"ENVISAT data shall be available in 
an open and non-discriminatory way, 
and distribution of the data shall be 
consistent with United Nations 
Resolution 41/65 dated 3 December 
1986 on Principles relating to Remote 
Sensing of the Earth from Space."42 

It is incontrovertible that ESA precisely 
follows Non-Discriminatory Principle. 

Group on Earth Observations (GEO) 
GEO was established to carry out "The 

Global Earth Observation System of Systems 
(GEOSS) 10-Year Implementation Plan." 
GEO currently has 81 Members, 58 
Participating Organizations and 6 observers. 
GEO calls itself intergovernmental group, 
however it is virtually intergovernmental 
organization.43 The plan prescribes its data 
sharing as follows. 

"There will be frill and open 
exchange of data, metadata, and products 
shared within GEOSS, recognizing 
relevant international instruments and 
national policies and legislation."44 

This data sharing principle does not mention 
sensed States. It may be certain that the range 
of "full and open exchange" is larger than that 
of Non-Discriminatory Principle. 

IV. CONCLUSION 
Non-Discriminatory Principle still lives 

today. There is no states or international 
organizations/regimes which pursue to 
confront the principle, although spacefaring 
nations have started to prepare the exceptions 
on the basis of national security, foreign 
policy or international obligations. 

However, no confrontation does not mean 
that remote sensing activities are always 
operated in consideration of sensed States and 
their territorial sovereignty.45 Actually, in 
recent laws and policies, the applications of 
the term "non-discriminatory" are generally 
broader than the original Non-Discriminatory 
Principle. 4 6 The differences between them 
may be the third States and the data outside 
the territorial jurisdiction, which were 
removed from the original one. Even though 
the 1986 Principles does not mention these 
issues at all, its Non-Discriminatory Principle 
might have influenced them, as a relative and 
authoritative text. 

Furthermore, in the present author's view, 
the term "non-discriminatory" is no longer 
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used in a context of sensed States. Rather, it is 
used in a context of "needs and interests of 
the developing countries," which was hastily 
added to the second sentence of Principle XII 
in 1986. In other words, it seems that the 
major objective of Non-Discriminatory 
Principle has changed from the protection of 
rights and interests of sensed States to the 
protection of "common interests." This idea 
may well explain the current situation of 
international cooperation. 

International Space Law has cultivated the 

rich soil of "common interests." For instance, 
there are well-known concepts as "province 
of mankind" 4 7 and "common heritage of 
mankind." The 1986 Principles also 
repeatedly mentions the relevant issues of 
"common interests."49 Indeed, international 
cooperation on remote sensing activities is in 
bloom. The change of the context in which 
the term 'non-discriminatory' is used might 
merely reflect the development of 
international law. 
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