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Abstract 
The Rescue Agreement imposes several obligations on State parties, specifically in Article III, 
contracting Parties must extend assistance in search and rescue operations to assure the speedy 
rescue of spacecraft personnel where they have alighted in any other place not under the 
jurisdiction of any State if necessary and where they are in a position to do so. While the scope 
of those who may benefit from the application of the duties imposed by the Agreement is unclear, 
it is certain that only State parties and other contracting international intergovernmental bodies 
are bound by them. However, it may be envisaged that by the end of this decade, private 
commercial manned space crafts for the carriage of persons will also be active in low earth orbit 
and, in time, beyond that. This paper will address whether the duties in the Agreement should be 
extended to bind commercial entities engaged in space carriage, rather than the Agreement 
itself. 

Agreement is problematic. Goedhuis 
suggested the imposition of an obligation to 
rescue as far back as 1963 when he observed 
that 'an obligation to render assistance to 
space personnel and spacecraft should not 
only be imposed on masters of ships and 
aircraft commanders but a mutual obligation 
to render assistance should also be imposed on 
space craft commander s . " 3 This paper 
examines the duties imposed and the 
arguments in favour of imposing these duties 
on private space carriers as well as the 
methods of doing so. 

INTRODUCTION 

"Danger invites rescue. The cry of distress is 
the summons to relief."' 

The Rescue Agreement is an excellent 
example of the application of humanitarian 
principles in international law. The Agreement 
imposes both substantive and non-substantive 
duties. These include information-sharing 
obligations as well as the duty to conduct 
rescue operations. The duties imposed by the 
Agreement are on States vis a vis launching 
authorities but unlike marit ime law, these 
duties do not currently exist between private 
parties. As pointed out by Jarvis, "a rescue 
operation involving private parties will not 
necessarily fall within the parameters of the 
treaties. Moreover the possibility exists that a 
rescue operation would involve both private 
and public part ies ." 2 The lack of specificity in 
both the Outer Space Treaty and the Rescue 
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T H E R E S C U E A G R E E M E N T 

The need for an international agreement 
governing the rescue and return of personnel 
was recognised by 1958. 5 The U.S. and the 
U.S.S.R. agreed separately on a working paper 
- this bilateral draft was pushed through into 
the multinational arena. 6 At this stage, the 
Americans had lost three astronauts and the 
Russians one. The Outer Space Commit tee 
was repeatedly requested to continue its work 
on formulating an agreement on the rescue 
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and return of astronauts in 1967 7 and, on the 
19 t h December 1967, the agreement was 
unanimously adopted, 8 coming into force 
almost a year later. The Rescue Agreement is 
'essentially an elaboration of Art.V of the 
Outer Space Treaty 1967 ' . 9 

DUTIES UNDER THE AGREEMENT 

The Agreement provides for a number of 
duties on contracting party states. Some 
envisage the sharing of information and others 
the provision of more substantial assistance. 

Information-Sharing Obligations 

Article I envisages an obligation on the 
contracting state where it receives information 
or discovers that the personnel of a spacecraft 
have suffered accident or are experiencing 
conditions of distress or have made an 
emergency or unintended landing in territory 
under its jurisdiction or on the high seas or in 
any other place not under the jurisdiction of 
any State to immediately notify the launching 
authority or make an immediate public 
announcement where the authority cannot be 
identified. This information-sharing obligation 
is one of the least onerous and yet invaluable 
for those experiencing difficulty. The duty 
binds regardless of how the State learns of it. 
It may do so directly from its own emanations 
or it may learn from private entities. The 
Secretary General of the UN must also be 
informed. Under Art.II, the State must inform 
the launching authority and the Secretary 
General of the steps taken and its progress. 
This furthers inter-state co-operation and co­
ordination on the rescue effort. Information-
sharing obligations extend beyond personnel 
to cover space objects simpliciter under Art.V. 
Each State that receives information or 
discovers that a space object or its component 
parts has returned to Earth in territory under 
its jurisdiction or on the high seas or in any 
other place not under the jurisdiction of any 
State, must notify the launching authority and 
the Secretary-General. 

'Consultation' Obligations 

The Agreement envisages direct co-operation 
in certain circumstances under Art.II. If 
assistance by the launching authority would 
help to affect a prompt rescue or would 
contribute substantially to the effectiveness of 
search and rescue operations, the launching 
authority must co-operate with the State 
affecting the rescue. The operations are to be 
subject to the direction and control of that 
State although it must 'act in close and 
continuing consultation with the launching 
authority' . This is less onerous that the 
equivalent search and rescue provisions in air 
law which require States searching for missing 
aircraft to 'collaborate in co-ordinated 
measu re s ' . 1 0 

Article V(5) of the Rescue Agreement also 
envisages interaction between contracting 
states and launching authorities, the launching 
authority must to take immediately effective 
steps to eliminate the dangers posed by 
hazardous or deleterious space objects or their 
component parts under the direction and 
control of the contracting state. 

Substantive Obligations to Personne l" 

Article II requires a contracting state to take 
all possible steps to rescue and render all 
necessary assistance to the personnel of a 
spacecraft where they have landed in its 
territory owing to accident, distress or 
unanticipated landing. Assistance in this 
regard may involve the ' launching authority, 
which would possess advanced knowledge 
and experience in locating space vehicles, and, 
perhaps, available aircraft or ships to join in a 
search' given that it might in certain 
circumstances "be crucial to saving the life of 
an as t ronaut ." 1 2 However, where the State and 
the launching authority disagree, the former 
would have the final say. Article III provides 
for a more onerous duty by extending 
contracting states' obligations beyond their 
own jurisdiction. Where the personnel of a 
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spacecraft have alighted on the high seas or 
any other place not under the jurisdiction of 
any State, contracting parties must, if 
necessary , 1 3 extend assistance in search and 
rescue operations for such personnel to assure 
their speedy rescue. This is subject to the 
proviso that this applies only to contracting 
states that are in a position to affect a rescue 
or aid in a sea rch . 1 4 Therefore only states that 
have geographical proximity to the scene and 
technological capability to conduct a rescue 
are bound to ac t . 1 5 As Art.II applies only 
where the information concerning the 
astronauts is received or discovered, Art.IV 
fills the lacuna that would otherwise exist 
where a State finds those concerned without 
receiving or discovering any information. It 
provides that if, owing to accident, distress, 
e m e r g e n c y 1 6 or unintended landing, the 
personnel of a spacecraft land in territory 
under the jurisdiction of a Contracting Party or 
are found on the high seas or in any other 
place not under the jurisdiction of any State, 
then they are to be safely and promptly 
returned to the representatives of the 
launching authority. Some countries adopted 
Art.IV on condition that it would operate 
where there was no conflicting law, such as 
a sy lum. 1 7 

The proviso in Art.III is one of central 
limitations on the scope of the duties towards 
the personnel of the space craft. Other 
limitations also derive from the wording 
adopted by the Agreement. The most obvious 
limitation that gives rise to much debate is the 
use of the term 'personnel of the spacecraft' 
and ' a s t ronau t ' 1 8 as this gives rise to the 
question as to whether spaceflight 
participants/space tourists would be covered 
by the definition. One response to this quare, 
is to look to humanitarian law as a basis for 
imposing a duty to aid a space tourist in 
distress. Indeed, it would seem rather 
idiosyncratic if a private space launch vehicle 
for the purpose of space tourism was in 
distress but the duty to search for and rescue 
or otherwise aid extended to the pilot and 
crew but excluded all passengers. Gorove 
submits that while accompanying scientists 

are within the scope of the term, passengers 
and stowaways are no t . 1 9 However, regardless 
of whether the Agreement in its current form 
extends to space tourists, the central argument 
of this paper is an examination of not whether 
the contracting parties owe duties to space 
tourists but rather whether the duties in 
themselves should bind private space carriers, 
especially those that engage in the carriage of 
persons given the potential risk to human life, 
albeit a risk taken with full knowledge and 
consent. 

Another limitation derives from the use of the 
term 'alighted' which suggests some form of 
landing whether upon water or ground. 
Clearly, it applies to landings upon the Moon 
or other celestial bodies. Although, it is 
questionable if the personnel of a spacecraft 
are in distress while present in outer s p a c e , 2 0 

whether they would come within a strict 
literalist reading of the provision. However , 
the spirit, if not the letter, of the provision 
would mandate contracting parties extend 
assistance in such circumstances, and it would 
appear to be covered by Art.V(2) of the Outer 
Space Treaty in any case. 

Van Traa-Engelman observes that the Rescue 
Agreement, like Article V of the Outer Space 
Treaty, is primarily focused on distress and 
emergency situations arising from an 
unintentional landing . 2 1 Ogunbanwo notes that 
landings coming within the scope of the 
Agreement include ' those caused by a 
malfunction of the spacecraft, a collision 
between the spacecraft and another object, a 
physical disability suffered by the astronaut or 
by navigational e r ro r ' . 2 2 This suggests another 
limitation on the scope of the duties envisaged 
by the Agreement as it: 

" . . . leads to the conclusion that 
intentional landings, with a specific 
amount of accent on landings on 
foreign territory, will probably fall 
outside its scope of application, in 
which case the principle of state 
sovereignty will prevail leaving it to the 
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discretion of the territorial state how it 
should act in such a s i tuat ion." 2 3 

However, there is no limitation on the extent 
of the State 's obligation to provide assistance 
to personnel where the spacecraft lands in 
territory under its jurisdiction. The obligation 
is to render all necessary assistance. The duty 
is not limited by practicability as is the case 
under Art.V. The extent of the remedial action 
is determined by the nature and scope of the 
emergency. 

Substantive Obligations Regarding Spacecraft 

Where a space object or its component parts 
has been discovered in the territory of a State, 
the State which has jurisdiction over that 
territory must take such steps as it finds 
practicable to recover the object or component 
parts when requested to do so by the 
launching authority and with its assistance if 
a sked . 2 4 Those objects that are so recovered 
are to be returned to or held at the disposal of 
representatives of the launching authority 
upon its request. But where a State has reason 
to believe that a space object or its component 
parts discovered in territory under its 
jurisdiction, or recovered by it elsewhere, is or 
are of a hazardous or deleterious nature, it 

25 
may notify the launching authority of this. 

C O S T OF RECOVERY 

Diederiks-Verschoor notes that one of the 
most remarkable shortcomings of the 
agreement is the lack of any provision 
concerning expenditure for the rescue and 
return of the astronaut, due to their status as 
'envoys of mank ind ' . 2 6 This is in contrast to 
the obligations under Art.V(2) and (3), where 
the expenses incurred are expressly stated to 
be borne by the launching authori ty. 2 7 

Ordinary principles of restitution would fill 
this void. Thus assisting states may be able to 

recover the costs of aiding the astronaut and 
returning him/her. 

DESIRABILITY OF D U T I E S BINDING PRIVATE 

PARTIES 

Should a commercial entity be held to have to 
respond to a distress call in outer space? It 
may be argued that given the difficulties 
inherent any space rescue operation, 
particularly in relation to the ability to in fact 
reach those in distress, the law should utilise 
the presence of privately manned vehicles in 
outer space to minimise any loss of life. If it is 
accepted that all aboard a space object will 
benefit from the duties as provided for under 
the Agreement, regardless of whether they are 
crew or not, it would not seem unreasonable to 
extend duties to the carriers whose crew and 
customers benefit from its provisions. In 
addition, international maritime custom, upon 
which the Agreement was in part modelled, 
would analogically favour the creation of such 
a duty. However, a key difficulty is the 
question of who must pay for the cost of the 
rescue. The Agreement itself requires the 
launching authority to bear the expenses 
involved in the recovery and return of the 
space object (Art.V(5)) but it does not extend 
this to the rescue of personnel. It is submitted 
that the burden should not fall on the rescuer 
in order to encourage acts of rescue. This 
would also acknowledge that while private 
carriers may be obliged to divert to respond to 
distress calls, they are not operating an 
emergency service but a business for profit. 

HUMANITARIAN L A W 

In 1984, Fawcett posited the question of 
whether inter alia humanitarian protection had 
become a general form of state responsibility 
in outer space . 2 8 Certainly, the rTU 
Convention prioritises absolutely all 
telecommunications concerning life at sea, on 
land in the air or in outer space . 2 9 Article V of 
the Outer Space Treaty and Article 10 of the 
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Moon Agreement appear to favour this 
conclusion as well as the Rescue Agreement, 
although it does not expressly refer to outer 
space. The argument is that this humanitarian 
aspect is furthered by the imposition of 
responsibilities on private actors. 

Another approach is to consider why the duty 
to rescue was adopted in the first place. 
Astronauts were first recognised as envoys of 
mankind in 1963 and thus States were 
obligated to render them all necessary 
assistance, a principle subsequently embodied 
in the Outer Space Treaty. As Matte notes, 
this 'attitude towards astronauts in particular 
reflects the spirit of international co-operation 
and mutual assistance governing space 
act ivi t ies ' . 3 1 The Rescue Agreement refers to 
the personnel of the spacecraft. It is 
questionable whether non-personnel, such as 
space tourists, should be considered envoys of 
m a n k i n d 3 2 but it is arguable that they should 
be protected under equivalent duties as arise 
under the Rescue Agreement for humanitarian 
reasons. However, while this is uncertain, it 
is clear that the personnel of a private carrier 's 
craft come within the terms of the Agreement 
and will have the benefit of the duties owed 
there under. This weakens any conceptual 
argument based on the distinction between 
public (in the sense of State-owned or run or 
owned and run by an emanation of the State) 
and private spacecraft personnel, as it is not 
borne out by the law. Given the current state 
of humanitarian law, it is also arguable that 
there should be no distinction between 
personnel and non-personnel. No distinction is 
made in marit ime law between passengers and 
crew in terms of the obligation to render all 
necessary assistance or, indeed, to rescue. 
Once a spacecraft in distress has been reached, 
there would seem to be no reason to 
distinguish between personnel and non-
personnel in the provision of aid from a 
humanitarian standpoint, although practical 
and pragmatic arguments may justify 
prioritising assistance to the crew before 
passengers (as some of the personnel may in 
fact possess information critical to bringing 
about a successful rescue). An explicit 

endorsement of an extension of the protections 
to space tourists would provide clarity and 
certainty and also strengthen fairness-based 
rationales for imposing a duty on private space 
carriers towards others. 

However, the humanitarian argument does not 
stretch so far as to justify the recovery of a 
space object or a component part. In mari t ime 
law, the duty to render assistance or rescue 
does not extend to the recovery and return of 
crashed vessels; this is properly consigned to 
the law of sa lvage . 3 4 Therefore, it must be 
examined whether an alternate argument can 
be made to support the extension of this duty 
to private spacecraft commanders . 

F A I R N E S S - B A S E D RATIONALES 

Currently, those personnel on privately-owned 
and manned space craft would be entitled to 
the protections under the Agreement, though 
the obligations are owed as and between the 
State(s) and relevant launching authority. 
However, as they are not emanations of the 
State, there is no binding obligation in 
international law on the commander of the 
spacecraft in such circumstances owed to any 
other spacecraft; this is even so in relation to 
non-substantive duties such as the sharing of 
information. A fairness-based argument can 
be made on a quid pro quo basis for extending 
such duties to the private craft operators. 
There is much value in collective action in 
relation to search and rescue operations. In 
this form, this argument for expanding the 
scope of duties may appear unduly simplistic 
in failing to take account resource issues - a 
state has far greater resources to fund a rescue 
operation than a private operator which may 
be crippled by the loss. It is possible that these 
difficulties could be resolved by applying 
strict restitution principles but this will still 
not answer the question of whether recovery 
should be permitted for pure economic loss 
consequent upon taking actions to rescue or 
recover others. Whi le the response of 'what 
price for a human life?' does not address the 
underlying difficulty, it i l luminates the core 
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issue that States, in imposing such obligations 
on private space operators, are being asked to 
make a value judgment, a choice which they 
are not unfamiliar with making. 

However, the human life counter-argument 
cannot be used in relation to the recovery and 
return of a space object. The resource 
arguments have therefore greater weight in 
denying existence of any duty in this regard. It 
is submitted that the duty to recover and return 
should not be extended to private operators 
and should be left to the law of salvage. 

T H E D U T Y TO RESCUE 

Unlike civil law systems which have Good 
Samaritan laws in p l ace , 3 5 the majority of 
common law states (with the exception of 
V e r m o n t 3 6 and Minneso ta 3 7 ) do not recognise 
a general duty to r e scue 3 8 even where there is 
no risk to the potential rescuer . 3 9 While the 
common law will not generally require a 
person to engage in a rescue, rescuers may 
recover against rescuees in to r t . 4 0 The most 
obvious parallel to draw is to the duty to aid 
ships in dis tress . 4 1 

The analogy with maritime law suffers from 
practical differences. It remains cheaper and 
easier to aid those on the high seas than to 
render assistance to those in outer space. 
While assistance in the form of expertise has a 
value, it may not always be welcome. 
Nonetheless, assistance could be rendered 
while on the High Seas as a part of maritime 
law. The main benefit of the analogy is 
however observing the existence of reciprocal 
duties to rescue and aid those in distress 
imposed on both public and private parties 
towards each other regardless of nationality. 

OTHER RATIONALES 

The notification requirement in Art.V(5) is 
justified by the need to protect and safeguard 
both earth and the space environment from 
hazardous and deleterious space objects and 

their component parts. This is particularly 
important in relation to space activities given 
the use of nuclear power sources. There is no 
reason why this rationale is less potent in 
relation to private operators where a 
notification requirement is envisaged. 

METHODS OF IMPOSING D U T I E S 

While it is possible for custom to develop in 
this area, it is unlikely that a single instance of 
a private party aiding another when alighting 
on the high seas would be recognised at an 
international level to constitute what Cheng 
describes as instant customary international 
l a w . 4 2 Given these reservations, and the 
desirability of having a formal document, 
particularly where the obligations imposed by 
the document bind private parties that include 
those of varying size and economic strength is 
more pronounced, a formal multilateral 
agreement would be the preferable mode of 
imposing such obl igat ions . 4 3 Article 98 of the 
UN Convention on the Law of the Sea 
provides an example of how this may be done. 
This article imposes the burden on States to 
ensure that the master of a ship flying its flag 
renders assistance to any person found at sea 
in danger of being lost or after a collision, to 
the ship, its crew and its passengers. 

INFORMATION SHARING OBLIGATIONS 

The least onerous of the obligations 
concerning the sharing of information could 
easily be adapted to apply to between private 
entities and their own launching authority. 
Once in the possession of the launching 
authority, the information could easily reach 
the relevant parties, indeed the authority as an 
emanation of the State may be bound by the 
obligations in Art. l of the Rescue Agreement. 
Under the Merchant Shipping Search and 
Rescue Manual and under domestic laws, 
information sharing obligations are imposed 
on the masters of ships. The relevant U K 
regulations require the masters of assisting 
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vessels to inform the appropriate search and 
rescue services, if possible, that they are 
aiding the vessel in d is t ress . 4 4 Applying this 
and borrowing from the terms of the Rescue 
Agreement, there should be an obligation 
imposed on all commanders of spacecraft to 
inform their own launching authority where 
they receive information or discover that the 
crew or passengers of a spacecraft have 
suffered an accident or are experiencing 
conditions of distress or have made an 
emergency or unintended landing or alighting 
immediately of that fact and any other 
pertinent information. If any substantive 
action is undertaken, the launching authority 
of the assisting vessel should be informed of 
the nature of the assistance being rendered or 
the rescue being undertaken. 

In addition, there should be an obligation to 
inform their own launching authority where it 
has reason to believe that a space object or its 
component parts discovered or recovered by it 
is of a hazardous or deleterious nature. 

SUBSTANTIVE OBLIGATIONS 

The basic substantive obligation would relate 
to the rendering of assistance to or rescue of 
another spacecraft, its crew or passengers. As 
the extension of the duty to private operators 
is in part justified on humanitarian grounds, a 
distinction in the duty owed to personnel and 
non-personnel or crew and spaceflight 
participants is unnecessary and undesirable. 
The duty, if modelled on Art.98, would extend 
to those found and in danger of being lost, 
those in distress who have requested 
assistance and to render assistance/rescue 
post-collision. These grounds have been 
moulded by t ime and are suited to the High 
Seas. However, given that the space 
environment poses sui generis problems, it 
may be preferable to develop the substantive 
obligations using the more familiar vocabulary 
of the Rescue Agreement. 

The imposition of any substantive obligation 
would need to be limited by pragmatic 

considerations. The Rescue Agreement itself 
provides examples of the kind of limitations 
envisaged, phrased in terms of the 
practicability of rescues. Under Article 98, 
masters of ships are only required to render 
assistance to those found lost at sea or after a 
collision in so far as they can do without 
serious danger to the ship, the crew or the 
passengers. This pragmatic limitation also 
applies to the duty to proceed with all possible 
speed to the rescue of persons in distress, if 
informed of their need of assistance which is 
also further limited by the phrase 'in so far as 
such action may reasonably be expected of 
him. ' These limitations are reflected in 
national ins t ruments , 4 5 for example, Irish law 
imposes the duty unless the master is unable 
to comply, or in the special circumstances of 
the case considers it unreasonable or 
unnecessary . 4 6 The same law also releases the 
master from his duty in two other 
c i rcumstances . 4 7 There is no duty to render 
assistance where the master is informed of the 
requisition of one or more ships other than his 
own and that the requisition is being complied 
with by the ship or ships requisitioned nor if 
his ship has been requisitioned and if he is 
informed by the persons in distress, or by the 
master of any ship that has reached the 
persons in distress, that assistance is no longer 
required. Similar pragmatic constraints should 
be adopted in relation to spacecraft 
commander s . 4 9 

In addition, domestic laws which have 
provided for the duties in Article 98 have also 
made it an offence to send out distress signals 
for any purpose other than that prescr ibed . 5 0 

Such a provision should be included when 
incorporating into national law in relation to 
spacecraft to prevent abuse. Some laws also 
make it an offence to ignore the duty to render 
assis tance, 5 1 although the duty is generally 
unenforced against mas te r s ; 5 2 such a matter is 
better left to the discretion of the State. 

Substantive obligations concerning the rescue 
of stricken spacecraft should be considered 
under the current admiralty rules on salvage. 
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T H E FINANCIAL B U R D E N 

Given the high cost of launching and of space 
activities, as well as the physical constraints in 
launching such as fuel and oxygen, it may not 
always be possible to render assistance. 
However, in the event that these obstacles are 
overcome and a rescue is attempted, several 
issues in relation to costs arise. First, whether 
it should be possible to recover for the cost of 
a rescue including an attempted rescue. 
Second, whether it should be possible to 
recover for financial loss consequent upon 
engaging in a search and rescue operation, 
even where the loss is purely economic. Third, 
if financial recovery is possible, upon whom 
should the burden fall? 

On the first issue, arguably a rescuer should be 
allowed to recover for a rescue. To hold 
otherwise would allow the commander of the 
craft and ultimately to its owners or charterers 
as the case may be, to suffer a pecuniary 
detriment where he/she acted to his 
disadvantage in order to preserve the life of 
others. The same argument can be applied to 
attempted rescues, provided they did not fail 
because of the gross negligence of the rescuer 
and there has been a sufficient proximate act 
to count as an attempt. This is however in 
direct contrast to the long-established rule in 
admiralty that prohibits recovery for 'pure life 
s a lvage ' . 5 3 The reason for this is: 

"traditionally explained by reference to the 
costs of collecting an award where there is 
no property saved to constitute a fund out 
of which to pay it. An additional element 
is al truism.. . . Lives at sea are not only 
extremely valuable (as elsewhere) but 
usually can be saved at less cost than the 
ship itself or its cargo. Hence altruism may 
provide an efficient level of rescues in the 
pure life salvage situation notwithstanding 
the competitive constraints that limit 
altruism to professionals ." 5 4 

However, by allowing recovery for property 
but not life, this creates a disincentive to 
rescuing people over property. In addition, 

while there may be some difference in cost 
between the rescue of persons and the rescue 
of property in outer space, the cost of 
launching where a rescue commences on the 
surface of the earth, which represents the bulk 
cost of such a rescue itself would exist 
regardless of the nature of that which is to be 
saved. The pure-life salvage rule has been 
heavily cr i t ic ised 5 5 and it is not applied 
uniformly. 5 6 In addition, the rule does not 
prohibit an enhanced award where both lives 

57 
and property has been salvaged. 
Furthermore, it has been limited by case law 
so that it no longer operates between two 
seaworthy vessels where there is a transfer of 

58 
an ailing seaman from one to another. As to 
attempted rescues which ultimately fail, if 
reasonably undertaken with due skill and care, 
recovery should be permitted. However, 
aborted rescues, i.e. where there has been no 
proximate act of rescue before any rescue 
effort is abandoned, should not result in any 
recovery. Otherwise recovery is being 
permitted for nothing more than a diversion 
with no potential benefit or obviation of a 
disbenefit to the rescuee. 
In relation to the second issue, while recovery 
for the actual costs of engaging in the rescue is 
unproblematic, the idea of permitting recovery 
for pure economic loss consequent upon 
fulfilling the duty to render assistance is. 
Different legal systems have different 
approaches to pure economic loss; divergent 
attitudes are apparent even among common 
law s ta tes . 5 9 Agreement on this issue may be 
difficult to achieve and the better approach 
may be to allow recovery for the actual cost 
and leave the issue of pure economic loss 
aside until there is a general consensus on how 
to treat the issue in law. 

On the third issue, as noted above, under the 
Rescue Agreement, there is no provision for 
recovering costs for the rescue and return of 
an astronaut, however, the launching authority 
bears the cost of the recovery and return of the 
space object. This is, of course, a separate 
head from liability caused by the object. In 
relation to the rescue of persons by private 
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operators, given the possible costs involved, 
that financial burden should be allocated by 
law. However, the costs of rescue are variable. 
In the case of a rescue on the High Seas or on 
the land, the cost of search and rescue of 
persons may be no greater than the cost 
arising from the equivalent operation in 
relation to an aircraft. The risk of requiring a 
rescue could be taken as a factor in assessing 
the insurance premium. It may rightly be 
imposed on the rescuee. In the case of State-
owned and manned space objects, the 
recovery would be against the relevant state 
agency. For a privately-owned space object, 
recovery may be against the legal person that 
owns and manned the object. Although, such a 
position may discourage the parties at risk of 
harm from requesting assistance resulting in 
delays, leading to more complex rescues 
attendant with higher degrees of risk. In any 
case, it is untenable for a claim to be made 
against a spaceflight participant or other fee-
paying passenger at the international level. 
Nonetheless, it is not likely that persons on a 
space object landing on earth or alighting on 
the High Seas would be aided by a private 
space operator before any other aid could 
reach them. Therefore the issue is more of 
form than substance. 

But the possibility of rescue by a private space 
operator is much higher where the rescue 
occurs in outer space, such as in-orbit. The 
cost of a rescue in such cases will be 
significantly higher. It is by no means certain 
that the rescuer would be able to recover as 
against the rescuee even where the action is 
expressly permitted by law, for example, 
where the cost is high enough to drive the 
latter into liquidation. This could discourage 
potential rescuers from taking any substantive 
action. It is submitted that recovery should 
therefore be allowed directly against the 
launching authority of the rescuee in such 
circumstances. This would create a distinction 
regarding entities against which the rescuer 
may recover on the basis of the locus of the 
rescue. Such a distinction can be justified on 
the variability of the cost of rescue but is 
ultimately a decision of policy and not law. It 

may be preferable to permit uniform recovery 
against the launching authority, regardless of 
the locus of the rescue. By rendering the 
launching authority liable for costs, the law 
would also better harmonise with the existing 
space law. 

If, however, the method of incorporating the 
obligation is phrased in terms of the private 
operator 's spacecraft being requisitioned for a 
rescue attempt, then it is arguable that the 
appropriate entity to claim for recovery is the 
requisitioning state, which could be the state 
of registry or the launching state. This 
possibility depends entirely on domestic law 
and the terms used in the transposing 
instrument. 

CONCLUSION 

The Rescue Agreement was a great 
advancement for space law in imposing duties 
for the protection of astronauts. However, the 
lack of clarity endemic to international 
instruments has meant that the duties of 
private parties have not been clarified and 
certain situations involving private party 
rescuers may not come within the scope of the 
Agreement at all. For primarily humanitarian 
reasons, it is preferable to impose duties to 
rescue on the commanders of spacecraft akin 
to those on the masters of vessels with some 
modifications suitable to space law. The 
contentious pure life salvage rule should not 
be incorporated into space law given that the 
economic reasons for favouring the rule in 
admiralty are less potent in relation to space 
rescues. Information-sharing obligations, 
requiring commanders to inform their 
launching authority of any distress call 
received should be imposed in addition to 
more substantive duties to rescue the lives of 
those aboard. No distinction should be drawn 
between personnel and non-personnel in this 
regard and the burden for reimbursing for the 
rescue may fall either on the rescuee or the 
launching authority of the rescue depending 
on the circumstances, though the latter is 
preferable. The duty to render assistance or to 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



rescue should be subject to requirements of 
practicability and no commander should be 
required to risk the safety of his own crew or 
vessel. Where another spacecraft has already 
responded or where the problem giving rise to 
the emergency has been resolved, the 
commander should be freed from his/her 
obligations. The recovery of another 's craft 
should be left to the laws of admiralty. A new 
multilateral convention which requires States 
to ensure the obligation is placed on the 
commander of spacecraft is one method of 
imposing these duties and is the most 
desirable for the sake of certainty and clarity. 

* My thanks to Dr. Gemot Biehler for his comments 
and advice on an earlier draft. All errors and omissions 
are my own. 
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