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"...Therefore all things whatsoever ye would that men should do to you, do ye 
even so to them: for this is the law and the prophets."1 
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ABSTRACT 

The 1972 ABM Treaty was concluded 
between the former Soviet Union and the 
United States during the Cold War Era. Its 
purpose was to prevent an arms race in 
outer space between the two super powers. 
It laid down the fundamentals for the 
further development of broad and mutually 
beneficial co-operation in various fields of 
mutual interest to the peoples of both 
countries and in the interest of mankind. In 
fact, it has been the nucleus of other 
strategic arms limitation agreements 
concluded between them. 2 

Towards the end of the year 2001, 
President George W. Bush, annouced that 
the United States will no more comply with 
the provisions of the 1972 ABM Treaty, 
because of the changing circumstances. 
What are these circumstances? Will the 
collapse of the former Soviet Union, for 
example, be considered as one of the legal 
grounds for the denunciation of the Treaty 
vis a vis the doctrine "Rebus Sic Stantibus? 
Thus, the purpose of this paper is to reflect 
on the provisions of the Treaty and the 
Doctrine of "Rebus Sic Stantibus". 

Introduction 

As a law teacher, I have been pondering on 
what would have happened in our 
contemporary world, if human beings 
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(individuals) in all societies had failed to 
keep the promises made in their intercourse 
with one another, expressed in the form of 
agreements or contracts; and between 
sovereign states, as expressed in various 
international legal instruments, agreements, 
conventions, treaties, etc. 

In traditional societies, individuals, in their 
mutual relationships and intercourse, were 
obligated to perform the promises made to 
one another. These promises were not in 
written form, but verbal. The principles of 
trust, honesty, integrity and good faith were 
very important in the development of their 
contractual relations among themselves. 
This can be seen in the history of the origin 
and development of various legal cultures 
and systems of the world - both in 
developed and developing societies. 
Furthermore, the development, progress 
and stability in families, as the primary 
foundation and unit in all human societies 
would have not been what they are today if 
our ancestors had failed to honour and 
respect their marital contractual 
obligations. This analogy is also applicable 
in international intercourse between states. 

Roscoe Pound, for example, reflecting on 
the development of contract in the civil law 
and Anglo-American common law legal 
systems, correctly pointed out that: 

"Wealth, in a commercial age, is made up largely of 
promises. A n important part of everyone's substance 
consists of advantages which others have promised 
to provide for or to render to him; of demands to 
have the advantages promised, which he may assert 
not against the world at large but against particular 
individuals. Thus the individual claims to have 
performance of advantageous promises secured to 
him. He claims the satisfaction of expectations 
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created by promises and agreements. If this claim is 
not secured friction and waste obviously result, and 
unless some countervailing interest must come into 
account which would be sacrificed in the process, it 
would seem that the individual interest in the 
promised advantages should be secured to the full 
extent of what has been assured to him by the 
deliberate promise of another In an earlier 
chapter I suggested, as a jural postulate of civilized 
society, that in such a society men must be able to 
assume that those wi th whom they deal in general 
intercourse of the society will act in good faith, and 
as a corollary must be able to assume that those 
with whom they so deal will c any out their 
undertakings according to the expectations which 
the moral sentiment of the community attaches 
thereto. Hence in a commercial and industrial 
society, a claim or want or demand of society that 
promises be kept and that undertakings be carried 
out in good faith, a social interest in the stability of 
promises as a social and economic institution, 
becomes of the first importance. This social interest 
in the security of transactions, as one might call it, 
requires that we secure the individual interest of the 
promise, that is, his claim or demand to be assured 
in the expectation created, which has become part of 
h is substance. 

We know that our contemporary civil 
societies would have been in absolute 
confusion, under-development and chaos, 
if all subjects of both national laws and 
international law had no binding legal duty 
to fulfil all their contractual obligations. 
This is due to the existence of universal 
moral values and ethical rules of behaviour 
which have been developed and perfected 
in various forms in all human societies over 
the past two thousand years. These rules 
have been codified into the corpus of 
domestic laws of all legal traditions and 
also in contemporary international law of 
nations - international law. Furthermore, 
we know that international treaties 
(conventions), as the primary source of 
international law, were concluded for the 
common good of the state parties and their 
nationals. 

Like national or domestic laws, 
international treaties are governed by 
principles which have been codified in the 
1969 Vienna Convention on the Law of 
Treaties.4 They have played and shall 
continue to play a major role in the 
consolidation and strengmening of the 
existing international relations between 
states and peoples of the world. 

The 1972 ABM Treaty between the former 
Soviet Union and the United States was 
concluded thirty years ago in accordance 
with the provisions of the 1969 Vienna 
Convention on the Law of Treaties. 
Moreover, it should be borne in mind that 
the 1969 Vienna Convention contains 
provisions relating to the fundamental 
change of circumstance;;, which is 
expressed in the Doctrine Rebus Sic 
Stantibus. 

It is interesting to note that I was a fourth-
year law student when the late US 
President Richard Nixon visited Moscow in 
1972. I am not convinced of the reasons 
given by President George W. Bush for 
denouncing the 1972 ABM Treaty. 

Thus, the purpose of this paper is to reflect 
on the provisions of the 1972 ABM Treaty 
vis-a-vis the Doctrine Rebus Sic 
Stantibus. Considering thai the relevance 
of the 1969 Vienna Convention on the Law 
of Treaties to the topic of my paper, it 
would be useful to examine some of its 
provisions.5 

The 1969 Vienna Convention on the Law 
of Treaties 
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The Convention was signed in Vienna, on 

23 May 1969 and entered into force on 27 

January 1980. It consists of a Preamble, 85 

articles, which are further divided into 

eight parts and an annex. 

In the Preamble, the States Parties to the 

Convention, recognized the ever-increasing 

importance of treaties as a source of 

international law and as a means of 

developing peaceful co-operation among 

nations, whatever their constitutional and 

social systems. They further expressed 

their belief that the codification and the 

progressive development of the law of 

treaties achieved in the Convention will 

promote the purposes of the United Nations 

set forth in the Charter, namely, the 

maintenance of international peace and 

security, the development of friendly 

relations and the achievement of co­

operation among nations. 

Article 1 stipulates that the Convention 

applies to treaties between States. The 

definition of the terms is given in the 

provisions of Article 2. Article 2 para 1(a) 

stipulates that "treaty" means an 

international agreement concluded between 

States in written form and governed by 

international law, whether embodied in a 

single instrument or more related 

instruments and whatever its particular 

designation. According to Article 6, every 

State possesses capacity to conclude 

treaties. 

Article 11 provides that consent of a State 

to be bound by a treaty may be expressed 

by signature, exchange of instruments 

constituting a treaty, ratification, 

acceptance, approval or accession, or by 

any other means so agreed. Articles 12 to 

17 elaborate on these means of expressing 

the consent of a State to be bound by a 

treaty. 

PART III, Section 1 of the Treaty contains 

two important articles which deal with the 

observance of treaties (Art. 26 and 27). 

Article 26 embodies the principle of pacta 

sunt servanda. According to the Black's 

Law Dictionary. Fifth Edition (1979), 

pacta sunt servanda means that 

agreements (and stipulations) of the parties 

(to a contract) must be observed. It 

stipulates: "Every treaty in force is binding 

upon the parties to it and must be 

performed by them in good faith." Pursuant 

to the provision of Article 27, a party may 

not invoke the provisions of its internal law 

as a justification for its failure to perform a 

treaty. It further provides that this rule is 

without prejudice to Article 4 6 . 6 

This is an important principle in both 

private law and international law. Parties to 

any contracts are supposed to be sincere, 

trustworthy, honest and to act in good faith. 

The principle of good faith is one of the 

most important principles of international 

law and international relations between 

States and peoples of the world. It is quite 

evident that individuals cannot be engaged 

in any type of contractual relationship or 

intercourse without the application of the 

principle of good faith. 
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Professor Bing Cheng, in this respect, 
correctly pointed out that: "The law of 
treaties is closely bound to the principle of 
good faith, if indeed not based on it; for 
this principle governs treaties from the time 
of their formation to the time of their 
extinction. "7 

This principle is embodied in the 
provisions of Article 2(2) of the UN 
Charter. It has been elaborated further in 
the UN General Assembly resolution 2625 
(XXV) of 24 October 1970, 
DECLARATION on Principles of 
International Law concerning Friendly 
Relations and Co-operation among 
States in accordance with the Charter of 
the United Nations. It stipulates: "Every 
State has the duty to fulfil in good faith the 
obligations assumed by it in accordance 
with the Charter of the United Nations. 
Every State has the duty 1 to fulfil in good 
faith its obligations under the generally 
recognized principles and rules of 
international law. Every State has a duty to 
fulfil in good faith its obligations under 
international agreements valid under the 
generally recognized principles and rules of 
international law. Where obligations 
arising under international agreements are 
in conflict with the obligations of the 
Members of the United Nations under the 
Charter of the United Nations, the 
obligations under the Charter shall prevail." 

Furthermore, it is interesting to note that 
the foregoing provisions are also embodied 
in the provisions of the FINAL ACT OF 
THE 1975 HELSINKI CONFERENCE 
ON SECURITY AND CO-OPERATION 

IN EUROPE - thus consolidating the 
mandatory character of this principle. It 
stipulates that "The participating states will 
fulfil in good faith their obligations under 
international law, both those obligations 
arising from the generally recognized 
principles and rules of international law 
and those obligations arising from treaties 
or other agreements, in conformity with 
international law, to which they are parties. 
In exercising their sovereign rights, 
including the right to determine their laws 
and regulations, they will conform with 
their legal obligations under international 
law; they will furthermore pay due regard 
to and implement the provisions in the 
Final Act of the Conference on Security 
and Co-operation in Europe. The 
participating States confirm that in the 
event of a conflict between the obligations 
of the members of the United Nations 
under the Charter of the United Nations 
and their obligations under any treaty or 
other international agreement, their 
obligations under the Charter will prevail, 
in accordance with Article 103 of the 
Charter of the United Nations." 

As could be seen from the foregoing 
provisions, the principle of good faith 
(pacta sunt servanda) has been and will 
continue to be the life line or driving force 
in the progressive development and 
codification of international law, including 
the civil laws of nations. Furthermore, 
Professor Bing Cheng, in this respect 
correctly pointed out that, "Pacta sunt 
servanda, now an indisputable rule of 
international law, is but an expression of 
the principle of good faith which above all 
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signifies the keeping of faith, the pledged 
faith of nations as well as that of 
individuals. Without this rule, 
"international law as well as civil law 
would be a mere mockery.""8 

Article 62 of the 1969 Vienna Convention 
on the Law of Treaties contains provisions 
on "Fundamental change of 
circumstances" or the Doctrine Rebus Sic 
Stantibus. Before continuing with my 
reflection, it would be useful to define the 
meaning of "Rebus Sic Stantibus" 
According to Black's Law Dictionary, it is 
"A name given to a tacit condition,said to 
attach to all treaties, that they shall cease to 
be obligatory so soon as the state of facts 
and conditions upon which they were 
founded has substantially changed." 

Bearing in mind the above definition, let us 
see how this change is elaborated in the 
provisions of the said Article 62 of the 
1969 Vienna Convention. It stipulates as 
follows: 

" 1 . A fundamental change of circumstances which 
has occurred with regard to those existing at the 
time of the conclusion of a treaty, and which was 
not foreseen by the parties, may not be invoked as a 
ground for the termination or withdrawal from the 
treaty unless: 
(a) the existence of those circumstamnces constitute 
an essential basis of the consent of the parties to be 
bound by the treaty; and (b) the effect of the change 
is radically to transform the extent of the obligations 
still to be performed under the treaty. 

2. A fundamental change of circumstances 
may not be invoked as a ground for terminating or 
withdrawing from a treaty: 
(a) if the treaty establishes a boundary; or if the 
fundamental change is the result of a breach by the 
party invoking it either of an obligation under the 
treaty or of any other international obligation owed 
to any other party to the treaty. 
3. If, under the foregoing paragraph, a party may 
invoke a fundamental change of circumstances as a 
ground for terminating or withdrawing from a treaty 

it may also invoke the change as a ground for 
suspending the operation of the treaty." 

The Doctrine Rebus Sic Stantibus and 
the 1972 ABM Treaty 

It can be seen that the foregoing provisions 
of Article 62 provide basic rules on 
fundamental change of circumstances. 
Thus, taking into consideration what has 
been discussed above, I will now continue 
with my brief reflection on the topic of my 
paper. 

It will be recalled that the 1972 ABM 
Treaty between the former Soviet Union 
and the United States was concluded 
during the Cold War Era under Brezhnev's 
foreign policy of détente. It was an 
important and major rapprochement 
between the two super powers after the 
World War II. In the Preamble, for 
example, both State Parties declared their 
intention to achieve at the earliest possible 
date the cessation of the nuclear arms race 
and to take effective measures toward 
reductions of strategic arms, nuclear 
disarmament, and general and complete 
disarmament. They further expressed their 
desire to contribute to the relaxation of 
international tension and the strengthening 
of trust between States. 

At this juncture, it should be reiterated that 
the 1972 ABM Treaty has contributed a lot 
to strengthening the provisions of the 1967 
Outer Space Treaty (OST), particularly in 
respect of the implementation of Articles I, 
II, lU and IV. Due to lack of space, it is not 
my intention to examine again the 
provisions of OST and the ABM Treaty in 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



this paper. This has already been done in 
my previous papers.9 

Bearing in mind the above definition on the 
Doctrine Rebus Sic Stantibus and the 
provisions of Article 62, the question is: 
what are these fundamental changes of 
circumstances that have contributed to the 
denunciation by US President George W. 
Bush of the 1972 ABM Treaty? Should the 
peace-loving states and peoples of the 
world consider the collapse of the former 
Soviet Union (now succeeded by Russia) 
as one of the legal grounds for this 
denunciation? Let us look at the position of 
the two Presidents during some of their 
joint press conferences. 

In an answer to a question on the ABM 
Treaty posed by a reporter during a Press 
Conference by President Bush and 
President Vladimir Putin, the US President 
replied as follows: 

"Well, Im convinced that the treaty is outdated and 
w e need to move beyond it. And we're having 
discussions along these lines. We had good 
discussions today; w e had good discussions in 
Shanghi; we had good discussions in Slovenia; and 
we'll have good discussions in Crawford. This is 
obviously a subject that's got a lot of ramifications 
to it. I clearly heard what the President has had to 
say and his view of the A B M Treaty; he's heard 
what IVe had to say. And wel l continue working it. 
But my position is, is that it is a piece of paper that's 
codified a relationship that n o longer exists — 
codified a hateful relationship. And now we've got a 
friendly relationship. And I dunk we need to have a 
new strategic frame work that reflects the n e w 
relationship, based upon trust and co-operation. But 

we we l l continue to work i t ." 1 ^ 

The reasons given above are not legally 
and logically sound as far as the provisions 
of the 1969 Vienna Convention on the Law 
of Treaties mentioned above are concerned. 

Why should such an important 
international legal document which has a 
major role to play in the disarmament 
process be called "a piece of paper"? It 
should be pointed out that Ihe 1972 ABM 
Treaty had contributed a lot to the 
normalisation of relations between East and 
West and to the maintenance of 
international security and peace. It was a 
great contribution by the two super powers 
to the efforts of the United Nations in the 
prevention of an arms race in outer space, 
the moon and other celestial bodies. 

Furthermore, in an earlier Press Conference 
by the two Presidents in Slovenia on 16 
June 2001, President Putin correctly 
emphasised the importance of the 1972 
ABM Treaty in the following; words: 

"Now, as far as the issue of the antimissile defense, 
the official position of the Russian government in 
known. I dont think we need to spend time to yet 
again declare it. We proceed from the idea that the 
1972 A B M Treaty is the cornerstone of the modem 
architecture of international security. W e proceed 
from the premise that there are elements which 
unite us with our partners in the United 
States....Now, as far as the issues proliferation and 
nonproliferation, I have to say that in our opinion, 
this is a topic that's very, very closely tied to the 
A B M Treaty, because many other things are hooked 
onto this same string, and many threshold states, 
when it comes to the destruction of a previous 
accord, can only be happy and say, look, fantastic. 
Yesterday, we were the threshold, nobody agreed — 
nobody took any account of us; now, today, 
recognize us. This is a problem w e r e going to have 
really think very hard a b o u t . " 1 1 

We do agree with the position of the 
Russian President Putin He is very sincere 
and honest in reiterating the position of the 
former Soviet Presidiait Mikhail 
Gorbachev with respect to the 1972 ABM 
Treaty.12 It should be noted the political 
changes in leadership have not affected the 
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official position of the Soviet/Russian 
government with regards to the 
performance of the 1972 ABM Treaty. 

It is very sad to observe that since the 
beginning of the 21st Century a lot of 
events have taken place that have 
threatened the rule of law in international 
relations between states and peoples. The 
respect and sanctity of international 
agreements are being ignored and 
undermined by some states for one reason 
or the other. Proliferation of weapons of 
mass destruction is increasing daily, more 
than during the Cold War Era. Hatred, 
bitterness, fear, wars and lack of respect for 
human life and the environment could be 
seen in many parts of the world. The sad 
event of 11 September 2001 further 
illustrates the need for states to comply 
with their obligations arising from 
international treaties, particularly those 
arising under the provisions of the UN 
Charter. 

No states or individuals responsible for the 
implementation of international agreements 
have the right to annul or denounce 
unilaterally their obligations without the 
consent of the other parties. Performance in 
good faith of all obligations arising from 
international treaties has been and will 
continue to be the core in the codification 
and progressive deveploment of 
international law and in the consolidation 
and strengthening of international relations 
and co-operation between states and 
peoples of the world. Therefore, the 
doctrine rebus sic stantibus cannot be 
applied to international law because of its 

negative impact on international law and 
relations. Professor Wolfgang Friedmann, 
in this respect, correctly pointed out that 
this form negative law-making is, of 
course, highly unsatisfactory. It creates 
uncertainty, and leaves a vacuum where 
there was at least something before. 1 3 The 
missile defence system contravenes the 
provisions of the UN Charter, arms control 
and disarmament treaties, the 1967 Outer 
Space Treaty and the 1972 ABM Treaty. 

Concluding Remarks and Observations 

In the foregoing pages I have tried to 
reflect on the nature of international 
treaties, with special reference to the 1972 
ABM Treaty between the former Soviet 
Union/Russia vis a vis the Doctrine of 
Rebus Sice Stantibus. In doing so, I have 
briefly examined some of the provisions of 
the 1969 Vienna Convention on the Law of 
Treaties. The nature of the principle of 
pacta sunt servanda was elaborated and 
discussed. 

In this concluding part of my paper, may I 
seize this opportunity to point out that the 
disappearance of the former Soviet Union 
or the USSR from the political map of the 
world was a spiritual death, because the 
regime relied solely on its military might 
and power. In fact, the Russian government 
and people are beginning to recognize the 
importance and the truth in what the Divine 
WORD says: "It is the spirit that 
quickeneth; the flesh profiteth nothing: 
the words that I speak unto you, they are 
spirit, and they are life"; 1 4 and "Not by 
might, nor by power, but my spirit, saith 
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the LORD of host".15 I believe that the 
Almighty Creator will help them to regain 
that part of human existence which was 
neglected by the old regime. Consequently, 
He will give them a new dynamic role to 
play in international affairs and politics in 
the 21st century. 
The Russian Federation is the successor 
State. The strategic and military infractures 
are still the same, irrespective of the socio­
economic problems currently facing the 
Russian people. The post Cold War 
Russian government has not withdrawn 
from or denounced the ABM Treaty or any 
of the SALT and START Agreements, 
irrespective of some shortcomings in their 
interpretation and implementation by both 
parties. 

It should be emphasized that the majority 
of states and peoples of the world want to 
live in peace and co-operate with one 
another in the 21st. century. The human 
race is already fed up with the hatred, 
bitterness, lack of neighbourly love and 
war which had caused a lot of sufferings 
and sorrows in the world throughout the 
20th century. Therefore, it is now time for 
all the policy-makers and political leaders 
in the position of authority to listen and 
comply with the wishes and expectations of 
the peoples of the world. This is what I 
consider to be democracy. 

The former UN Secretary-General Boutros 
Boutros-Ghali, in this respect, correctly 
emphasized that: " Democracy within the 
family of nations means the application of 
its principles within the world Organization 
itself. This requires the fullest consultation, 

participation and engagement of all States, 
large and small, in the work of the 
Organization. All organs of the United 
nations must be accorded, and play, their 
full and proper role so that trust of all 
nations and peoples will be retained and 
deserved. The principles of the Charter 
must be applied consistently, not 
selectively, for if the perception should be 
the latter, trust will wane and with it the 
moral authority which is the greatest and 
most unique quality of that instrument. 
Democracy at all levels is essential to attain 
peace for a new era of prosperity and 
justice." 1 6 This is very true! 

Furthermore, it should be borne in mind 
that no amount of military build-up on our 
blue planet - earth or in outer space, moon 
and other celestial bodies cannot and will 
not bring peace to human race in the new 
millennium; but the virtue of loving our 
neighbours as ourselves in our daily 
intercourse with one another. Space science 
and technology in particular have brought 
states and peoples of all races, traditions 
and cultures much more closer. Outer 
space, as the province of mankind, must be 
zone of peace, harmony and co-operation. 
It was created perfect and good by the 
Almighty Creator of the universe. All states 
and peoples have the divine obligation to 
respect its sanctity and purity. We have to 
leave it in a good condition for the unborn 
generations to come. 

Thus, the militarization of outer space, 
including the moon and other celestial 
bodies, should be considered as a serious 
terrorist act and crime against the human 
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race and the Divine Law, because "The 
earth is the LORD'S, and the fullness 
thereof; the world and they that dwell 
therein (Ps. 24:1, 50:12)." 

Finally, I would like to conclude with this 
quotation from one the world's leading 
Statesmen, President Abraham Lincoln: 
"With malice toward none; with charity 
for all; with firmness in the right, as God 
gives us to see the right, let us strive on 
to finish the work we are in: to bind up 
the nation's wounds; to care for him who 
shall have borne battle, and for his 
widow and his orphan, to do all which 
may achieve and cherish a just and 
lasting peace among ourselves, and with 
all." 1 7 

May the golden rule cited on the first page 
of this paper, be the guiding principle in the 
actions, words and deeds of all states and 
peoples of the world throughout the new 
millennium. 
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