
IAC-02-IISL.3.02 

T H E J U S A D B E L L U M I N O U T E R S P A C E : 
T H E I N T E R R E L A T I O N B E T W E E N 

A R T I C L E 1 0 3 O F T H E C H A R T E R O F T H E U N I T E D N A T I O N S 
A N D A R T I C L E I V O F T H E O U T E R S P A C E T R E A T Y 

Ricky J. Lee* 
Hunt & Hunt (Adelaide) 

University of Western Sydney, Australia 

INTRODUCTION 

The exact content of the jus ad bellum in 
space has been the subject of much 
academic and legal debate since the 
adoption of the Treaty on Principles 
Governing the Activities of States in the 
Exploration and Use of Outer Space 
including the Moon and Celestial Bodies 
(the "Outer Space Treaty") in 1967. The 
main provisions in relation to use of force in 
space are found in Articles III and IV of the 
Outer Space Treaty. Contrary to common 
belief, however, the Outer Space Treaty 
does not expressly prohibit military uses of 
outer space. The provisions require space 
activities to be carried out in the interests of 
maintaining international peace and 
security, a complete demilitarisation of 
celestial bodies and a prohibition on the 
deployment and use of weapons of mass 
destruction in space. 

The Charter of the United Nations (the 
"Charter") provides a further complication 
in considering the contents and effects of 
Articles III and IV. It is necessary, when 
considering the law concerning the use of 
force in space, to keep in mind Chapter VII 
and Article 103 of the Charter. Chapter VII 
contains the codification of the international 
law on the use of force, while Article 103 
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provides that the Charter prevails over other 
international treaties and conventions. 
Considered together with the Outer Space 
Treaty, these provisions have the effect of 
limiting and modifying the rights and 
obligations of States in relation to the use of 
force in space. 

PROVISIONS OF THE 

O U T E R S P A C E T R E A T Y 

The United Nations Committee on the 
Peaceful Uses of Outer Space (COPUOS) has 
long affirmed the principle that military uses 
of outer space are to be limited, more so 
than is the case on Earth. Consequently, the 
1967 Outer Space Treaty and all subsequent 
treaties and General Assembly resolutions 
and declarations reiterate the principle that 
there are limitations imposed by 
international law on the use of outer space 
for military purposes. 

However, the provisions are far from clear 
in setting out what these limitations are, as it 
appears to draw distinctions between outer 
space sensu stricto, or the empty space 
between celestial bodies, and outer space 
sensu lato, which includes both "outer 
space" and the celestial bodies. 1 The Outer 
Space Treaty appears to require different 
restrictions on military activities in different 
"parts" of outer space. 
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Specifically, Article IV(1) prohibits the 
placement of any nuclear weapons and other 
weapons of mass destruction in outer space. 
This presumably refers to outer space sensu 
lato, thus including outer space, the Moon 
and other celestial bodies. However, this 
provision, or any other, does not prohibit the 
stationing of any other type of weapon in 
outer space for military purposes, such as 
conventional or even laser weapons. In 
other words, it appears from this provision 
that States are entitled to use outer space for 
military purposes, provided that these do not 
involve deploying or using nuclear weapons 
and other weapons of mass destruction.2 

The second paragraph of Article IV of the 
Outer Space Treaty, which requires the use 
of celestial bodies to be exclusively for 
peaceful purposes only, appears to apply 
only to the Moon and other celestial bodies 
and not to outer space sensu stricto? Both 
the United States and the Soviet Union 
pointed out that, by omitting the mention of 
"outer space" from the peaceful purposes 
requirement in Article IV, the States have 
rejected a broad prohibition of military 
activities in space and restricted the 
requirement to celestial bodies only. 4 

Even if a broader application is inferred, the 
precise meaning of what "peaceful" 
purposes mean are by no means certain. 
The United States has long argued that the 
term "peaceful purposes" means "non-
aggressive purposes" rather than "non-
military purposes". 5 In other words, the 
Outer Space Treaty implements only the 
existing obligations under international law 
for non-aggressive use of space, but not to 
impose a new obligation involving the full 
demilitarisation of celestial bodies. 6 States 
are therefore free to deploy weapons, 
personnel, fortifications and facilities for 
defensive purposes. 

This interpretation may be considered to be 
contrary to existing interpretations that are 
found elsewhere in international law. For 
example, the similarly worded Antarctic 
Treaty, to which the United States is also a 

signatory, defines "peaceful" as "non-
military" and specific references to military 
installations are regarded as exemplificative 
rather than exhaustive in nature. 7 The 
Soviet Union, for example, takes a contrary 
view and argued that the Outer Space Treaty 
prohibits all military activities regardless of 
their aggressive nature, on celestial bodies. 8 

By inference, the interpretation used in 
applying the Antarctic Treaty should 
therefore be equally applicable to Article IV 
of the Outer Space Treaty as well. 

The United States is also a signatory to 
several nuclear non-proliferation treaties and 
Washington would undoubtedly consider it 
absurd for States to assert that their 
development and manufacture of nuclear 
weapons is for "non-aggressive" purposes 
only and therefore permissible under the 
Nuclear Non-Proliferation Treaty and other 
instruments. As a result, the interpretation 
suggested by the United States with respect 
to "peaceful" use of outer space may 
therefore be contrary to existing principles 
of international law. 

On the other hand, if Article IV imposed 
obligations beyond its literal meaning, it is 
difficult to see why the framers of the Outer 
Space Treaty had chosen to use such 
specific and restrictive language in the 
wording of Article IV. If Article IV is 
intended to imply a broad demilitarisation of 
outer space, it is unlikely that it would have 
made specific references to weapons of 
mass destruction or to have confined the 
peaceful purposes requirement to celestial 
bodies only. 

Consequently, it is clear that the most 
appropriate interpretation of Article TV is in 
fact the literal one. In other words, States 
are required to observe the prohibition on 
the deployment and use of force on celestial 
bodies and the total prohibition on the 
deployment and use of nuclear weapons and 
other weapons of mass destruction 
anywhere in outer space. However, there 
are no prohibitions on the deployment and 
use of conventional arms in outer space 
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sensu stricto as imposed by Article IV of the 
Outer Space Treaty and subsequent 
international space law instruments. This is, 
of course, provided they are not used in a 
way in contravention with existing legal 
principles or against the interest of 
maintaining international peace and 
security, as required by Article III. 

In fact, the terms of Article III lend further 
support to the view that Article IV should be 
read literally rather than to infer a broad 
demilitarisation of outer space. Article III 
provides that space activities are to be 
carried out "in the interest of maintaining 
international peace and security". 
Conducting activities in the interest of 
maintaining international peace and security 
often involves the use of force, as illustrated 
by the jurisprudence over the content of 
Articles 39 and 42 of the Charter. 

The preferred view, therefore, is that Article 
III requires activities in space to be 
conducted in accordance with international 
law, especially the interests of maintaining 
international peace and security, with 
caveats on such activities imposed by the 
effects of Article IV. With this context in 
mind, the next step is then to explore the 
effects of Article 103 of the Charter, the 
content of the rights and obligations under 
Chapter VII and how they interact with 
Articles III and IV of the Outer Space 
Treaty to impose restrictions on the use of 
force in outer space. 

E F F E C T OF A R T I C L E 1 0 3 

Article III of the Outer Space Treaty states 
that space activities must be conducted in 
accordance with international law and the 
Charter. As a result, it is clear that space 
activities are governed not only by the 
principles of the Outer Space Treaty and 
subsequent instruments but also the existing 
principles of public international law that 
generally govern the activities of and the use 
of force by States on Earth. 

It has commonly been accepted that the 
Charter now provides the authoritative 
principles of law in relation to the use of 
force on Earth. It is pertinent, therefore, to 
consider the application of Article 103 of 
the Charter. Article 103 states that: 

In the event o f a conflict between the 
obligations o f the Members of the United 
Nations under the present Charter and 
their obligations under any other 
international agreement, their obligations 
under the present Charter shall prevail. 

This is further reinforced by the 1980 
Vienna Convention on the Law of Treaties, 
which provides that later treaties prevail 
over earlier ones except for the application 
of Article 103 of the Charter. 9 One issue 
that may affect the application of Article 
103 is whether the provision to be 
overridden by Article 103 may be a 
codification of a jus cogens principle of 
custom. If that is the case, it is generally 
accepted that States cannot contract out of 

jus cogens and corresponding obligations. 
There is some support for the view that the 
obligations of Articles III and IV of the 
Outer Space Treaty, regardless of their exact 
contents and effects, are jus cogens. 
However, the fact that the Charter prevails 
over all other treaties and the acceptance by 
all States of the legal effects of Chapter VII 
on the use of force by States suggest that 
Chapter VII may have acquired the status of 
jus cogens as well. 

While it is clear from a literal reading of 
Article 103 that the Charter takes 
precedence over any other treaty, there are 
two other important points to take into 
consideration. Firstly, Article 103 provides 
only for obligations and not rights under the 
Charter to prevail over other treaties. 
Consequently, if a treaty revoked a right 
provided under the Charter, a State cannot 
rely on Article 103 to continue asserting that 
right. Secondly, Article 103 deals only with 
obligations arising under the Charter and, as 
a result, it is unclear whether it would apply 
to an obligation arising from the exercise of 
a power or the discharge of a function under 
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the Charter, such as a decision of the 
General Assembly or the Security Council. 1 0 

In other words, Article 103 may not require 
a State to carry out an act in contravention 
of an applicable treaty provision if the 
requirement arose from a resolution rather 
than the Charter itself. 

In considering the effects of Article 103 on 
United Nations decisions, there are three 
types of decisions that may be made by the 
United Nations or its principal organs: 

1) decisions that are externally binding 
on States that did not participate in 
making the decision; 

2) decisions that are internally binding on 
the United Nations only but have 
external effects; and 

3) external decisions that are not binding 
but in certain circumstances would 
have binding effect.1 1 

Under the Charter, the only externally 
binding decisions of the United Nations are 
decisions of the Security Council that are 
concerned with the maintenance of 
international peace and security pursuant to 
Chapter VII. 1 As the obligation to observe 
such decisions arise directly from Articles 
25 and 48 of the Charter, it is an obligation 
to which Article 103 would have 
application, as supported by the 
requirements of Article III of the Outer 
Space Treaty. 

Even though the General Assembly and the 
Economic and Social Council may make 
decisions with dispositive force and effect 
on the external relations of States, they are 
not decisions that are externally binding. 1 3 

Similarly, a Security Council resolution not 
made pursuant to Chapter VII would have 
the same effects. As there is no obligation 
directly under the Charter for States to 
comply with such decisions, Article 103 
would arguably have no application on any 
obligation that may be imposed on States 
arising from such internal decisions. 1 4 

The final category of decisions includes 
General Assembly resolutions or those of 
other organs that contain declarations of 
legal principles concerning a particular 
aspect of international activities. In space 
law, the legal principles concerning remote 
sensing is an example of such resolutions. 1" 
These decisions are not binding but, if 
accepted by the States concerned, it may be 
considered to be the codification of existing 
custom or the creation of new custom by 
simultaneous state practice or, at the very 
least, opinio juris. In other words, the 
resolution itself is not binding and creates 
no obligation except for the customary 
principles contained therein. 

As Article 103 deals only with conflicts 
between obligations arising from the Charter 
and treaties and not between custom and 
treaties, there can be no application of 
Article 103. This is consistent with the view 
that States can contract out of customary 
principles by the adoption of treaties unless 
the principles are jus cogens and therefore 
the resulting erga omnes obligations must be 
observed regardless of the intention and 
consent of the States involved. 

It can be seen from this that Article 103 
requires States to observe their obligations: 

• directly arising from the provisions of 
the Charter; or 

• binding decisions of the Security 
Council in relation to international 
peace and security, 

over and above their obligations in 
subsequent treaties, such as; the Outer Space 
Treaty. In order to analyse the content of 
the jus ad bellum in space, it is therefore 
essential to consider not only the content of 
Articles III and IV of the Outer Space 
Treaty but also the extent of any obligations 
that arise under the United Nations Charter 
to which Article 103 may have application. 
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PROHIBITING THE U S E O F F O R C E 

Article 2(4) of the Charter provides that 
States are to refrain "from the threat or use 
of force against the territorial integrity or 
political independence of any State, or in 
any other manner inconsistent with the 
Purposes of the United Nations". This 
principle has been found by the International 
Court of Justice to be jus cogens and 
binding on all states as a customary norm. 1 6 

This blanket prohibition on the use of force 
is not without exceptions. Under Chapter 
VII of the Charter, the Security Council may 
authorise the use of force "to maintain or 
restore international peace and security" if 
there is a "threat to the peace, breach of the 
peace, or act of aggression" for which 
economic and trade sanctions would be 
inadequate. Further, Article 51 provides 
that there is an inherent right by States to 
use force for individual or collective self-
defence "until the Security Council has 
taken measures necessary to maintain 
international peace and security". 

There have been some instances since the 
creation of the United Nations where this 
principle appeared to have been breached or, 
in other words, there have been several 
occasions where the operation of Article 
2(4) may have been invoked. For example, 
the ultimatum issued by France and the 
United Kingdom to Egypt and Israel in 
1956, demanding a cease-fire within twelve 
hours, would be a "threat of force". In 
1960, the Soviet Union issued the warning 
that any unauthorised flights over Soviet 
territory will result in the bases where the 
planes flew from being attacked. When Iraq 
positioned artillery and tanks near its border 
within range of Kuwait, the United 
Kingdom stated that to be a "threat to 
Kuwait and a breach of the provisions of the 
Charter". 1 7 It should be noted that the 
legality of the Persian Gulf War and the 
NATO attack on Yugoslavia have remained 
the subject of intense academic debate. In 
all these cases, it is arguable that such acts, 
would be in contravention of the Charter if 

they were not conducted with the authority 
or approval of the Security Council. 

Then there is the qualification that the use of 
force is only prohibited where it is 
conducted "against the territorial integrity or 
political independence of any State". This 
may be seen as a limiting factor in the 
prohibition on the use of force. In this way, 
a distinction can be drawn between 
annexations or permanent occupations, 
which infringe the territorial "integrity" of a 
State, and trespassing, which infringes the 
territorial "inviolability" of a State. In the 
Corfu Channel case, the United Kingdom 
argued that Operation Retail, in which the 
Corfu Channel, located in Albanian 
territorial waters, was swept for mines after 
a British ship was damaged, "threatened 
neither the territorial integrity nor the 
political independence of Albania". 1 8 

Brownlie argued against such a limited 
approach as, in his view, "it is difficult to 
accept a 'plain meaning' which permits 
evasion of obligations by means of a verbal 
profession that there is no intention to 
infringe territorial integrity". 1 9 In his view, 
this provision must be read with the totality 
of the sovereign rights of a State in regard to 
its territories. 0 Harris suggested that the 
territorial integrity issue is irrelevant as the 
last clause of Article 2(4) amounts to a total 
prohibition on the use of armed force. 2 1 

This is because one of the Purposes of the 
United Nations is to "maintain peace and 
security" and consequently any form of use 
of force, regardless of whether it infringes 
the integrity of a State or otherwise, is 
contrary to the Purposes and therefore in 
contravention of Article 2(4) of the Charter. 

As a result, the use of force can be legally 
justified under the Charter only where: 

1) it is intended and restricted to 
individual or collective self-defence; 

2) it is mandated by a decision of the 
Security Council under Article 42 of 
the Charter; or 
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3) in humanitarian intervention, which is 
a somewhat controversial justification 
for the use of force. 2 2 

Careful analysis of the events since 1945 
involving the use of force may well find that 
this principle is honoured more in its breach 
than its observance. It does not, however, 
alter the balance that use of force on Earth is 
only permitted in those three situations. 

It is clear that humanitarian interventions, as 
a unilateral act without reference to the 
Charter, cannot attract the application of 
Article 103. As a result, the conduct of 
humanitarian intervention operations must 
respect the limitations imposed by Article 
IV of the Outer Space Treaty or, namely, the 
prohibition on weapons of mass destruction 
and the demilitarisation of celestial bodies. 
It is difficult to see, in any event, how 
humanitarian interventions would be 
affected, presently or in the future, by the 
limitations imposed by Article IV. 

In the case of use of force for self-defence 
or Security Council mandated actions under 
Articles 41 and 42 of the Charter, it is 
important to consider to the application of 
Article 103 on those specific provisions in 
Chapter VII of the Charter. 

A R T I C L E 5 1 : S E L F - D E F E N C E 

Article 51 recognises the inherent right in 
law of individual or collective self-defence 
where an armed attack takes place "until the 
Security Council has taken measures 
necessary to maintain international peace 
and security". This doctrine has arguably 
justified the use of force against Iraq in the 
defence of Kuwait, even though at the time 
the armed attack was already complete. 

It is interesting to note that Article 51 of the 
Charter considers collective self-defence to 
be a right rather than an obligation, as one 
would have considered collective security to 
be the responsibility of all States rather than 
a "right" to be exercised. It may been seen 
that the States have completely surrendered 

their sovereignty in relation to the use of 
force to the Security Council and, as a 
result, collective self-defence has become a 
"right" to use force outside the authority of 
the Security Council. 2 4 In other words, the 
"obligation" of collective security is given 
effect by the other provisions of Chapter VII 
and the authority under Article 42 and, as a 
result, all that remains is a "right" to use 
force in self-defence outside the realm and 
authority of the Security Council. 

Consequently, it is clear that Article 103 
would have no application on Article 51 as 
it applies only to obligations and not rights. 
The right of a State to use force in self-
defence in outer space, therefore, would 
have to respect the limitations imposed 
under Article IV of the Outer Space Treaty. 
From the discussion above, Article IV 
would not prevent the use of force by States 
in space, provided it did not involve the 
deployment or use of weapons of mass 
destruction and did not involve the use of 
celestial bodies. States are nevertheless 
required to observe the same obligations in 
relation to the jus ad bellum and jus in bello 
in space as it does on Earth, as Article III of 
the Outer Space Treaty applies existing 
principles of international law on activities 
in outer space. 

A R T I C L E 4 1 

Under Article 41 , the Security Council can 
decide on the "compílete or partial 
interruption of economic relations and of 
rail, sea, air, postal, telegraphic, radio and 
other means of communication" to restore 

25 
international peace and security. 
The Security Council can make a binding 
decision that communications links with a 
particular State are to be interrupted. Such a 
decision would amount to a binding 
obligation on all States and one that Article 
103 would apply. As a result, the States 
may be required to take steps to ensure that 
communications with that State is 
interrupted. These steps would be limited to 
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internal ones as Article 41 would not 
authorise a State to take external steps to 
disrupt another State's link and 
communications that amounts to use of 
force. This is analogous to shipping links, 
where each State would be required to 
ensure that no shipping under its flag 
reached the target State but cannot 
undertake a naval blockade or to arrest or 
attack ships destined for the target State. 
Similarly, a State can act to interrupt or 
interfere with satellite communications 
pursuant to a resolution made under Article 
41 of the Charter, but it cannot destroy the 
communications satellite itself. 

For example, in Resolution 221 of 1966, the 
Security Council determined that supplies of 
oil from tankers calling at the port of Beira 
constituted a threat to the peace and called 
upon both Portugal and the United Kingdom 
to take action to prevent oil from reaching 
Southern Rhodesia. 2 6 This was considered 
to be action taken by the Security Council 
under Article 42 rather than Article 41 as it 
involved the use of military force to 
undertake a blockade that is excluded from 
the authority of Article 41. 

Applying Article 41 to outer space would 
mean that, when required, States would have 
to take steps to ensure that no transmissions 
from ground segments within their control 
are relayed through satellites to the target 
State. It would also mean that satellites 
registered to other States would similarly be 
required to cease transmissions to the target 
State. Such actions would not contravene 
Article IV of the Outer Space Treaty and, as 
a result, it would not be necessary to invoke 
Article 103 of the Charter for such actions to 
take place. In the case of satellites 
registered to the target State, Article 41 
would not provide the legal authority for the 
Security Council to require disruptions or 
interference with the transmissions of those 
satellites, as it would amount to a use of 
force by the interfering States. 

It is interesting to note that Article 41 does 
not allow the Security Council to provide 

for the interruption of space transport or 
launch activities by other States. This may 
be the result of the framers of the Charter 
not anticipating the advent of space 
activities or it was never intended for the 
Security Council to have power to interrupt 
or prevent space activities under Chapter 
VII. This is difficult to accept because, if 
the threat or breach to the peace is the 
proliferation of weapons in space 
undertaken by a particular State, the 
Security Council would be powerless to 
make any decisions pursuant to Article 41 
for the prevention of launch activities from 
taking place. If Article 41 impliedly permits 
such interruptions or interference, these acts 
would be carried out by States in the interest 
of maintaining international peace and 
security and, provided they are done without 
the use of weapons of mass destruction, 
would not contravene the provisions of the 
Outer Space Treaty. 

A R T I C L E 4 2 

Article 42 of the Charter provides that the 
Security Council may decide on the use of 
force if actions taken under Article 41 are 
inadequate to restore international peace and 
security. Traditionally, it has been observed 
that Article 42 was the only provision in the 
Charter that allows the Security Council to 
"take action by air, sea or land forces" 
where necessary to maintain or restore 
international peace and security. 2 7 

However, the International Court of Justice 
had taken a contrary view in the Certain 
Expenses of the United Nations case . 2 8 

In any event, it is important to note that 
Article 42 authorises States only to 
undertake measures by air, sea and land 
forces "as may be necessary to maintain or 
restore international peace and security". 
As a result, there is clearly no mention of 
operations in space or measures taken by 
space forces in Article 42. Of course, there 
is no reason why a State cannot use the 
authority provided by the Security Council 
under Article 42 to use force in space by 
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"land" or "air" forces, though this would 
appear to be contrary to the literal meaning 
of "air, sea or land forces" in the provision. 

There are clearly two perspectives on the 
content of this limitation in relation to the 
authority of Article 42 in space. Firstly, it 
could be seen as limiting the scope of the 
authority given to the Security Council only 
to use of force by terrestrial forces and, 
consequently, the Security Council has no 
authority to require military action in space. 
If applied literally, this would mean that the 
total ban of military force in space, so 
eagerly sought after by some framers of the 
Outer Space Treaty, would be achieved, as 
the only use of force allowed in outer space 
would have been for self-defence under 
Article 51 of the Charter. It would also 
mean that there would be no conflict 
between Article 42 of the Charter and 
Article IV of the Outer Space Treaty that 
would allow Article 103 to permit the use of 
force on celestial bodies when required to 
do so under Article 42 of the Charter. 

Secondly, it can be pointed out that the first 
satellite in space was not launched for 
another fourteen years after the Charter 
entered into force. As a result, it can be 
argued that the drafters of the Charter 
simply did not anticipate the possibility of 
military combat in space, even though they 
had intended for the Security Council to be 
able to decide on the use of all forms of 
military force. 

There is no reason why the scope of Article 
42 cannot be altered by consistent and 
uniform practice by States on the Security 
Council and, as a result, the Security 
Council may find itself having the authority 
to require military actions in space. 2 9 In any 
event, such a decision by the Security 
Council would clearly fall under the scope 
of Article 103, effectively overriding the 
provisions of Article IV of the Outer Space 
Treaty to the extent that force may be used 
on celestial bodies and may involve the use 
of weapons of mass destruction. 

On the other hand, it should be observed 
that Article 42 provides for action by "air, 
sea or land forces" where, if it had intended 
to mean all "military forces", it would have 
specified accordingly. Conversely, it can 
also be suggested that no other forces 
existed at the time and that the framers had 
intended to specify all three armed forces 
for the sake of completeness. 

The only remaining argument that is 
apparent on this subject is that the 
prohibition of military use of outer space 
may be a jus cogens principle that would 
prevail over the United Nations Charter or 
any other treaty. This would be supported 
by the consistent language of General 
Assembly resolutions relating to the 
exploration and use of outer space to be 
limited to "peaceful purposes" only. 
However, as discussed above, the provisions 
of the Charter may have acquired the status 
of jus cogens as well. 

On balance, there does not appear to be any 
overwhelmingly persuasive argument to tilt 
the balance between the "legalistic" 
interpretation of Article 42 on the one hand 
and the "pragmatic" interpretation on the 
other. In the field of space law, such a 
divide has grave consequences as it would 
dictate the ability of States to use military 
force in space, when supported by the 
Chapter VII mandate of a Security Council 
decision. However, this uncertainly is 
unlikely to be resolved without some 
practice of the Security Council in the 
decades to come. 

T H E D U S T S E T T L E S : 

Jus AD BELL UM IN SPA TIALIS? 

It would be difficult to specify the exact 
content of the jus ad helium in space without 
clarifying the mandate of Article 42 in 
relation to use of military force in space. 
However, it is possible to consider the law 
as it would be in the context o f the two 
possible interpretations and examine the 
different resulting implications. 
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Celestial Bodies 

In relation to use of force on celestial 
bodies, the prohibition of non-peaceful use 
contained in Article IV would apply unless 
there is a conflicting obligation under the 
Charter. It is clear that the right of self-
defence provided under Article 51 would 
not extend to celestial bodies. States would 
be allowed to take action permitted under 
Article 41 on celestial bodies provided they 
did not amount to use of force that would 
have nevertheless contravened existing 
principles of international law. 

With the legalistic interpretation of Article 
42, the Security Council would not have 
authority to require the use of force by 
States in space, including celestial bodies. 
As a result, there would be no conflict 
between the Charter and Article IV (2) of 
the Outer Space Treaty that would have 
permitted Security Council-authorised use 
of force on celestial bodies. 

With the pragmatic interpretation of Article 
42, it would be open to the Security Council 
to authorise the use the force in space and 
on celestial bodies. As States are required 
under Articles 25 and 48 of the Charter to 
implement decisions of the Security 
Council, Article 103 would operate to allow 
States to use military force on celestial 
bodies, despite the prohibition contained in 
Article IV(2) of the Outer Space Treaty. 
Presumably such authority would permit the 
use of weapons of mass destruction as well, 
unless there is a jus cogens principle to the 
contrary that would prevail over the United 
Nations Charter. 

Outer Space 

In relation to use of force in outer space, 
either in Earth orbit or in other parts of the 
Solar System, Article IV(1) requires only 
that weapons of mass destruction are not 
deployed or used in space. In other words, 
there is no prohibition under the Outer 
Space Treaty of the deployment or use of 
military force in outer space. Article 51 of 

the Charter would allow States to use force 
for self-defence in outer space provided that 
such use of military force is necessary and 
proportionate to the armed attack. 3 0 In other 
words, there is no reason why force cannot 
be used in space if it is necessary and 
proportionate to respond to an armed attack 
that took place on Earth. 

In relation to the authority to use force under 
Article 42, the legalistic approach would 
mean that the Security Council has no legal 
authority to permit or require the use of 
military force in space. As a result, the use 
of force in space would be limited to the 
context of self-defence. Under the 
pragmatic approach, the Security Council 
would again be able to permit or require the 
use of military force in space under Article 
42 of the United Nations Charter. 

CONCLUSIONS 

It is clear from the above analysis that the 
limiting provision of international law on 
the use of military force in outer space is not 
Article IV of the Outer Space Treaty but 
Chapter VII of the United Nations Charter 
as it is the case on Earth. The use of force 
in space is limited by the permissive 
provisions of Chapter VII, namely Article 
42 in relation to actions mandated or 
authorised by the Security Council and 
Article 51 in relation to acts of self-defence. 

In order to provide for a definitive jus ad 
bellum in space, it would be necessary to 
clarify the appropriate interpretation to be 
placed on the authority of the Security 
Council under Article 42 in regard to outer 
space. Such a clarification can be achieved 
only by the creation of a jus cogens 
principle on the prohibition of military 
force, or an amendment to the Charter to 
either expressly include or exclude the use 
of space forces under Articles 42 and 51. 
Until either development takes place, 
however, one would have to be content with 
the thought that the intended prohibition of 
military use in space is far from being 
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realised by the provisions of the Charter and 
the Outer Space Treaty. 

Notes 
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