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T h e Case Conce rn ing Access To ESI-1 D a t a 
(Sol iscalor v . C o r n u c o p i a ) 

P A R T A: I N T R O D U C T I O N 

The 44 t h Colloquium hosted the tenth Manfred 
Lachs Space Law Moot Court Competition, and for this 
occasion a prestigious new 'Manfred Lachs Trophy" was 
introduced. It was sponsored by two generous members 
and arranged by Leslie Tennen. The trophy carries the 
names of the nine previous winning universities. The 
three winners of the regional rounds held in the Asia-
Pacific region, USA and Europe competed again in the 
international rounds. They were the National University 
of Singapore (Celina Chua Mei Yen and Gerardine Goh 
Meishan), the University of North Carolina (Charles C. 
Kyles and J. Patrick Haywood), and the University of 
Dijon, France (Nicolas Bauch Labesse and Jamel Rbah, 
with Séverine Ros as Alternate). The teams from France 
and the USA met in a semi-final round, judged by Prof. 
Hobe, Prof. Gabrynowicz and Prof Andem. The Ameri
can team won that round and moved on to face Singapore 
in the final round before three judges of the International 
Court of Justice; President Guillaume and Judges 
Koroma and Vereshchetin. The National University of 
Singapore was victorious and took the trophy home, and 
the US team won the Eilene M. Galloway Award for 
Best Brief and the Sterns and Tennen Award for Best Or-
alist (Chip Kyles). The case was written by Dr. Frans 
von der Dunk. The briefs of the three teams had been 
judged by Prof. Bin Cheng, Dr. Peter van Fenema, Dr. 
William Wirin, Ms Patricia Sterns, Prof. VS Mani and 
Prof. Chia-jui Cheng. Many thanks are due to all of 
them for their help! Thanks are also expressed to Dr. 
Jean-Jacques Runavot of the Local Organizing Commit
tee, who arranged for two outstanding locations for the 
Final and the Dinner, namely the historic Hôtel-Dieu St. 
Jacques (a former monastery) and the elegant "Salle des 
Illustres" of the Capitole. The "Mairie de Toulouse", the 
"Société Française de Droit Aérien et Spatial" (SFDAS), 
the "Association pour le Développement du Droit cb 
l'Espace en France" (ADDEF), the University of Tou
louse 1, the Local Organizing Committee for the IAF 
Congress, the Association of US Members of the USL 
(AUSMHSL), the European Centre for Space Law 
(ECSL) and NASDA (Japan) sponsored the 2001 Moot 
Court Competition in various ways and their help and 
support has been greatly appreciated. 

P A R T B : T H E P R O B L E M 

1. Cornucopia is a rich Western state with a liberal 
economic system, and one of the strongest economic 
powers on the globe. For decades it has run its own space 
programme, encompassing the full range from scientific 

and exploratory activities to such commercial activities 
as satellite launching and satellite communications. For 
example, its space-bome remote sensing system Sat-
View, consisting of four satellites in polar orbits with 
optical sensors capable of 4m (monochromatic)/ 10m 
(panchromatic) resolution operations, has been operated 
by the Comucopian National Space Agency (CNSA) 
very successfully since 1986. The CNSA is a public 
entity, under the ultimate control of the President of 
Cornucopia and his Space Council involving a number 
of Ministers serving his Government. 

2. The SatView system provides unenhanced data 
of the whole globe. These data are provided for free to the 
Comucopian Government as well as to scientific users 
with Comucopian nationality, as detennined by the 
CNSA. Non-scientific users from Cornucopia, as well as 
any user not of Comucopian nationality are entitled to 
obtain unenhanced data at the "cost of fulfilling user re
quest". This formula resulted in prices ranging from 150 
Comucopian dollars in 1986 to 250 Comucopian dollars 
in 1999 per scene of 40 x 120 km. Enhanced data were 
made available to customers by the CNSA at standard 
prices ranging from 2,000 (1986) to 3,000 (1999) Cor-
nucopian dollars per 40 x 120 km scene. In addition, 
various considerable discounts were available for large 
data sets or frequent customers. 

3. From the outset, the Comucopian Government 
had reserved its right to prohibit the sales of any particu
lar data sets either regarding a specific area or to a specific 
state and its entities, in case such sales would "be preju
dicial to the security interests of Cornucopia". This was 
done by means of Governmental Decree 97 of 1985. De
cree 97 also referred to Article 7 of the Constitution of 
Cornucopia, stating that "international law binding upon 
the State of Cornucopia shall be considered as the law of 
the land, and to the extent applicable supersedes any Cor-
nucopian legislation or other legal action not in confor
mity with it". Throughout the years, some 49 foreign 
Governments or their agencies, in addition to 127 private 
institutions and commercial entities, purchased SatView 
data from the CNSA. With one exception, to be dealt 
with in detail further below (see para. 5), none of them 
had ever protested against the data distribution policy of 
the CNSA outlined above, which had been made widely 
available. 

4. Soliscalor is a large equatorial state, a major 
part of which consists of the infamous Nogobi desert 
Consequently, it is a rather poor state, depending for its 
survival upon agricultural products grown in the coastal 
regions, as well as a few minerals extracted from open-air 
mines in the Nogobi. The state is ruled by a powerful 
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authoritarian regime based on a one-party system, often 
blaming especially the state of Cornucopia for "neo-
imperialist behaviour" when in economic trouble. Such 
actions however never went beyond such propagandistic 
talk, and usually led to reactions from Cornucopia in a 
similar vein. 

5. For a long time, mere had been indications that 
the Nogobi desert might contain much more valuable 
deposits of minerals and oil than currently known. Until 
the latest exchange of unfriendly propaganda in the sum
mer of 1996, the Soliscalori Government had from time 
to time acquired data on Nogobi in an effort to substanti
ate such suspicions - to no avail. It did so whilst, as the 
sole exception referred to above (see para. 3), protesting 
against the applicable data dissemination policy. In par
ticular, the Soliscalori Government took the position 
that this "discriminatory behaviour of CNSA in requiring 
higher prices for data regarding Soliscalori territory from 
non-Comucopian entities than from Cornucopian entities 
was especially loathsome since Soliscalor, as a sovereign 
state, should have exclusive rights of access to any data 
regarding its national territory". 

6. The exchange of unfriendly propaganda resulted 
inter alia in Soliscalor becoming the first - and so far 
only - state to be blacklisted under Cornucopia's Gov
ernmental Decree 97. This drove the Government of 
Soliscalor, in close conjunction with its military estab
lishment and without seeking any help from outside, to 
try to develop its own remote sensing satellite and launch 
it into an orbit capable of surveying the Nogobi. After 
the military had claimed to have succeeded in upgrading 
military rockets to the standard necessary for launching a 
satellite in the desired orbit, three actual attempts were 
made with home-made satellites. On the first two occa
sions, however, the launch vehicle exploded on the 
launch platform; the third time (in May 1999) the satel
lite - the Solarstar 3 - was delivered into outer space, but 
in a completely useless orbit. The Solarstar 3 was 
claimed to have a 3m (monochromatic)/8m (panchro
matic) resolution. Thereafter, Soliscalor suspended its 
space programme for lack of funding. 

7. In June 1999, the CNSA announced at a press 
conference that a major break-through in its engineering 
laboratories had resulted in development of Very High 
Resolution (VHR) satellite sensors with the capacity of 
providing images of 0.2m monochromatic/1.5m pan
chromatic resolution. Also, the CNSA announced its 
decision through Decree 161 of 1999 to offer this tech
nology to three major aerospace companies, for the pur
pose of commercialising it, in view of the perceived po
tentiality of a mass-market arising for such VHR-
products. All three had been crucially involved in the 
research program. The companies concerned - Ewing 
Space Industries, Stockbeat Space and Harley Harrietta 
Satellite Applications, all of them incorporated in Cor
nucopia and majority-owned by Cornucopian nationals -
had already prepared plans for building, launching and 
operating their own satellites with the new technology 

on a commercial basis. By means of Decree 161 they 
were now given the formal approval to go ahead with 
their plans. 

8. Ewing Space Industries was the first - and so far 
the only one - to come up with a substantive product. At 
a press conference early December 1999, it announced 
that it had teamed up with other industries to build t i e 
ESI-1, launch it into a polar orbit during 2000, and start 
offering enhanced VHR-data soon thereafter. Under the 
Cornucopian Space Act of 1995 (see Annex 1 for the 
relevant Articles of the Cornucopian Space Act), the 
CNSA had been appointed the licensing authority. Ewing 
had been given the necessary licenses by the CNSA just 
five days prior to the press conference (end November 
1999). The spokesman of Ewing expressed confidence 
that the potential for a mass-market was sufficiently large 
to justify the hundred-niilhon-dollar project. Equally, 
such a mass-market could be tapped beneficially even 
while adhering to the conditions provided by the Act. The 
spokesman declined to explain in any detail what pricing 
policies Ewing would implement with a view to the 
'non-discrimination' principle following from the United 
Nations Principles Relating to Remote Sensing of the 
Earth from Space of 3 December 1986. His refusal to be 
specific extended also to other relevant international obli
gations relating to data dissemination. 

9. The launch of ESI-1 took place, as planned, on 
21 June 2000, by Ewing's subsidiary Ewing Space 
Transportation Systems, from Cornucopian territory. As 
of the next day, the ESI-1 was declared operational, with 
Ewing's ground-station in Cornucopia receiving the first 
data. By that time, Ewing had also concluded three com
mercial agreements with foreign countries that were in
terested in hosting a ground-station capable of receiving 
ESI-1 data. The first of these ground-stations, at Lumino 
in the state of Wizzaly, started its operations two weeks 
after the satellite became operational. All ground stations 
would be entitled to receive data directly from the satellite 
during the overpass of the satellite, in other words: data 
regarding the region where the ground-station was lo
cated Also, ground-stations would have the option to 
download data stored onboard the satellite for the period 
when no direct contact with the satellite was possible 
(i.e. of areas outside the region). The Lumino ground 
station was the only one to have chosen to include this 
second option in its commercial agreement. 

10. As of July 1, 2000, enhanced data sets could be 
ordered through Ewing's web-site, which allowed for 
some summary browsing, in accordance with the price 
lists published on the web. Also, the pricing policy was 
outlined. It provided that a typical 15 x 45 km cloud-free 
scene of enhanced quality (the 'standard scene') could be 
obtained from Ewing directly at the cost of 4,500 Cornu
copian dollars, with substantial discounts for large data 
sets and frequent customers. In the alternative such a 
scene could be obtained from any of the ground-stations 
with which Ewing had commercial agreements in force. 
Similarly, an unenhanced scene regarding the same area 
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could be obtained from Ewing direcdy at the cost of 500 
Cornucopian dollars. 

11. The commercial agreements all provided for a 
non-exclusive right of Ewing's respective contract part
ners to use, market and sell all ESI-1 data which could be 
received directly, either unenhanced or after local en
hancement, for a fixed annual fee of 500,000 Cornuco
pian dollars per ground-station. In addition, in the con
tract with the Lumino ground-station, it was provided 
that it could buy stored unenhanced data (dow-linked at 
whichever overpass), at the reduced price of 300 Cornu
copian dollars per 15 x 45 km scene. With regard to any 
unenhanced data as such, Lumino had the right under the 
agreement only to use them for its own purposes or to 
deliver them to scientists and scientific entities with the 
nationality of Wizzaly. With regard to enhanced data, 
Lumino had the non-exclusive authority to sell such data, 
whether enhanced from directly received or from stored 
unenhanced data, at its own prices. However, any pur
chase of enhanced data by entities or persons not having 
the nationality of Wizzaly, would be bound to a mini
mum price of 50,000 Wizzalian lira (which equalled 
5,000 Cornucopian dollars), whereas such purchases by 
Wizzalian nationals were not conditioned on any mini
mum price. The other two commercial agreements con
cluded by Ewing contained the same clauses, albeit only 
applicable to data directly received from the satellite. 

12. Soliscalor was following these developments 
quite closely. In a reaction to the press conference by the 
CNSA of June 1999 and the publication of Decree 161, 
the Soliscalori Minister of Foreign Affairs expressed his 
confidence that any activities following from the Decree 
would remain in conformity with applicable principles 
and rules of international law. This included most par
ticularly the principle of 'non-discriminatory' access to 
data resulting from any remote sensing activities, as well 
as the duty to respect the sovereignty of so-called 'sensed 
states'. 

13. When Ewing announced its intention in Decem
ber 1999 to conclude commercial agreements with for
eign ground-stations, the same Minister was quick in 
initiating discussions on a commercial agreement regard
ing a ground-station in Soliscalor. After some prelimi
nary exchanges however, the talks broke down at the end 
of February 2000. The Soliscalori Government insisted 
that, as part of the commercial agreement, no data on 
Soliscalor and in particular related to the Nogobi, could 
be sold by Ewing or any of the other ground-stations 
without specific consent from the Soliscalori Govern
ment. This was totally unacceptable to Ewing, which 
found itself supported on this issue by the CNSA and the 
Cornucopian Government. 

14. Once ESI-1 had become operational, from Ew
ing's web-site summary browse option it became clear to 
Soliscalori civil servants that by August 2000 several 
cloud-free sets of enhanced data on Nogobi and other areas 
of Soliscalor had been made available. The Soliscalori 

Government immediately approached the Lumino ground-
station, trying first to obtain an exclusive contract to all 
data on Soliscalori territory. Such data could not be re
ceived direcdy from the ESI-1, but Lumino had the op
tion of buying them at a reduced rate. The Wizzaly Gov
ernment (which was directly responsible for the ground-
station) responded that it did not intend to create such a 
precedent, even if it would have had the possibility to 
prevent Ewing from also selling such data. (Such a pos
sibility, however, did not exist in view of the non-
exclusivity of the commercial agreement.) Soliscalor, 
like any other interested state or entity, could only pur
chase any enhanced data it desired at the standard Lumino 
price of 60,000 Wizzalian lira per standard scene. In addi
tion, the Soliscalori Government demanded that these 
scenes be provided unenhanced at a price of at most 3,000 
Wizzalian lira per scene. The argument was that this was 
the price which Lumino itself had to pay for such data 
and would thus be obliged under the 'non-<hscrimination' 
principle to quote to Soliscalor. The Wizzaly Govern
ment refused to accept this demand. 

15. The Government of Soliscalor then approached 
Ewing direcdy once more, demanding to be sold the de
sired unenhanced data at the price of at most 300 Cornu
copian dollars per 15 x 45 km scene. Ewing refused. In 
answering this demand, Ewing's spokesman quoted a 
Presidential Decree of 2 May 2000 prohibiting the sale of 
VHR-data, whether unenhanced or enhanced, by any Cor
nucopian entity to a list of fifty-five states. The reasons 
given for inclusion on the list were "proven hostility to 
Cornucopian interests, a political climate hostile to hu
manitarian interests, and general economic problems 
making trade relations a hazardous affair". Soliscalor was 
one of these fifty-five states. 

16. Then, the Government of Soliscalor approached 
the Government of Cornucopia directly with its com
plaints. It referred to the 'non-discrimination' principle of 
the United Nations Resolution of 1986 and other princi
ples and rules of international law. Further, it demanded 
that Cornucopia require Ewing to sell its unenhanced data 
of Soliscalor to the Government of that state at the price 
of 300 Cornucopian dollars per 15 x 45 km scene, the 
same price which it had also demanded from the Lumino 
ground-station. The Government of Cornucopia flatly 
refused to discuss this for several months, repeatedly stat
ing that the Cornucopian Space Act of 1995, Decree 161, 
the license given to Ewing and the Presidential Decree of 
2 May 2000 were elements of its national sovereignty to 
devise its space policies as desired Consequently, it saw 
no reason to allow, let alone force, Ewing, which it con
sidered to be a private company without any government 
control and not in any way violating international law, to 
sell the desired data to Soliscalor as requested. 

17. Finally, Soliscalor on 21 September 2000 took 
the step of bringing a claim against Cornucopia before 
the International Court of Justice. 
In particular, it asks the Court to adjudge and declare: 
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1) that the principle of 'non-discriminatory' access to 
remote sensing data constitutes a rule of interna
tional law binding upon Cornucopia; and conse
quently 

2) that Cornucopia has violated its international obliga
tions towards Soliscalor by not allowing Ewing 
Space Industries to sell any unenhanced ESI-1 data 
relating to Soliscalori territory to Soliscalor at the 
price of 300 Cornucopian dollars per 15 x 45 km 
scene; and 

3) that Cornucopia discharge its obligations under in
ternational law by requiring Ewing Space Industries 
to sell immediately all unenhanced ESI-1 data relat
ing to Soliscalori territory which were requested by 
Soliscalor at a maximum price of 300 Cornucopian 
dollars per 15 x 45 km scene. 

18. Cornucopia filed its counterclaim with the In
ternational Court of Justice on 7 October 2000. 
In particular, it asks the Court to adjudge and declare: 
1) that in the absence of binding force of the United 

Nations Principles Relating to Remote Sensing of 
the Earth from Space of 3 December 1986 or any 
other relevant rule of international law, and in the 
absence of any consistent state practice, Cornucopia 
was under no obligation towards Soliscalor to adhere 
to any principle of 'non-discrimination' regarding the 
access to remote sensing data; 

2) even if the Court were to declare the existence of a 
principle of 'non-discrimination' regarding the access 
to remote sensing data binding upon Cornucopia un
der international law, 
a) that Cornucopia would still have the right to 

prohibit Ewing Space Industries to sell the re
quested data to Soliscalor under such principle, 
or 

b) that Cornucopia could not be obliged to force 
Ewing Space Industries to change its data policy 
in such a way as to offer the requested data to 
Soliscalor at any specific price; and 

3) that all claims of Soliscalor to the contrary be re
jected. 

19. Both states have accepted the jurisdiction of the 
International Court of Justice without any relevant condi
tion; no issues of exhaustion of local remedies or of the 
jurisdiction of the Court are therefore subject to debate. 
Both states are members of the United Nations and par
ties to the Outer Space Treaty. Both states are also mem
bers of the International Telecommunication Union; 
however, no issues of orbit or frequency assignment or 
co-ordination are at stake. Representatives of Cornucopia 
and Soliscalor took part in the discussions within the 
United Nations General Assembly on the Principles Re
lating to Remote Sensing of the Earth from Outer Space 
of 1986, which were adopted by consensus. Furthermore, 
neither state took any outspoken or extreme positions 
with regard to the Principles during these discussions. 

ANNEX 1 
Exce rp t s C o r n u c o p i a n Space Act , 1995 

Introduction 
This Act is enunciated subject to the follow
ing paramount considerations: 
(I) The continuous collection and utilisation of land re
mote sensing data from space are of major benefit in 
studying and understanding human impacts on the global 
environment, in managing the Earth's natural resources, 
in carrying out national security functions, and in plan
ning and conducting many other activities of scientific, 
economic, and social importance. 
(...) 
(3) The national interest of Cornucopia lies in maintain
ing international leadership in satellite land remote sens
ing and in broadly promoting the beneficial use of remote 
sensing data. 
(...) 

(10) Regardless of management responsibilities for the 
SatView programme or other programmes in which the 
Cornucopian National Space Agency has a major role to 
play, Cornucopia's broad civilian, national security, 
commercial, and foreign policy interests in remote sens
ing will best be served by ensuring that SatView and 
other Cornucopian systems remain unclassified pro
grammes that operate according to the principles of open 
skies and non-discriminatory access. 
(...) 

(13) To maximise the value of Cornucopian remote sens
ing programmes to the Cornucopian public, unenhanced 
satellite data should be made available, at a minimum, to 
the Cornucopian Government, to global environmental 
change researchers, and to other researchers who are fi
nancially supported by the Corncuopian Government, at 
the cost of fulfilling user requests, and unenhanced Sat
View data should in addition be made available to all 
users at the cost of fulfilling user requests. 
(14) To stimulate development of the commercial market 

for unenhanced data and value-added services, the Cornu
copian Government should adopt a data policy for Cornu
copian remote sensing activities which allows competi
tion within the private sector for distribution of unen
hanced data and value-added services. 
(...) 

Chapter VI, on Remote Sensing and Related 
Activities 
(...) 
Art. 69 - Definitions regrading Chapter VI 
In this chapter, the following definitions apply: 
(1) The term "Agency" means the Cornucopian National 
Space Agency. 
(2) The term "cost of fulfilling user requests" means the 
incremental costs associated with providing product gen
eration, reproduction, and distribution of unenhanced data 
in response to user requests and shall not include any 
acquisition, amortization, or depreciation of capital assets 
originally paid for by the Cornucopian Government or 
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other costs not specifically attributable to fulfilling user 
requests. 
(...) 
(6) The term "data preprocessing" may include -

(A) rectification of system and sensor distortions 
in land remote sensing data as it is received directly from 
the satellite in preparation for delivery to a user; 

(B) registration of such data with respect to fea
tures of the Earth; and 

(C) calibration of spectral response with respect 
to such data, but does not include conclusions, manipula
tions, or calculations derived from such data, or a combi
nation of such data with other data. 
(...) 
(8) The term "land remote sensing" means the collection 
of data which can be processed into imagery of surface 
features of the Earth from an unclassified satellite or sat
ellites, other than an operational Cornucopian Govern
ment weather satellite. 
(...) 
(10) The term "non-commercial purposes" refers to those 
activities undertaken by individuab or entities on the 
condition, upon receipt of unenhanced data, that -

(A) such data shall not be used in connection 
with any bid for a commercial contract, development of a 
commercial product, or any other non-Cornucopian Gov
ernment activity that is expected, or has the potential, to 
be profit-making; 

(B) the results of such activities are disclosed in 
a timely and complete fashion in the open technical lit
erature or other method of public release, except when 
such disclosure by the Cornucopian Government or its 
contractors would adversely affect the national security or 

foreign policy of Cornucopia or violate a provision of 
law or regulation;(...) 
(...) 
(13) The term "unenhanceddata"means land remote sens
ing signals or imagery products that are unprocessed or 
subject only to data preprocessing. 
(...) 

Art. 74 - Responsibilities of the Agency 
The Agency shall be responsible for -

(1) SatView procurement, launch, and opera
tions; 

(2) ensuring that the operation of the SatView 
system is responsive to the broad interests of the civil
ian, national security, commercial, and foreign users of 
the SatView system; and 

(3) ensuring that all unenhanced SatView data 
remain unclassified and that, except if in conflict with the 
national interests or international obligations of Cornu
copia, no restrictions are placed on the availability of 
unenhanced data; 
(...) 

Art. 76 - Authority to contract 
The Agency may enter into contracts with the private 
sector for services such as, but not limited to, satellite 
operations and data preprocessing, as long as in confor

mity with this Act and the international obligations bind
ing upon Cornucopia. 
(•••) 

Art. 79 - Data policy for Sat View 
With respect to data derived from SatView operations, the 
Agency shall ensure that -

(1) unenhanced data shall be provided, at a 
minimum, to the Cornucopian Government and its affili
ated users at the cost of fulfilling user requests, on the 
condition that such unenhanced data are used solely for 
non-commercial purposes; 

(2) instructional data sets, selected from the 
SatView data archives, will be made available to educa
tional institutions exclusively for non-commercial, edu
cational purposes at the cost of fulfilling user requests; 

(3) SatView data users are able to acquire ade
quate data necessary to meet the needs of global environ
mental change researchers and national security users; 

(4) the Cornucopian Government and its affili
ated users shall not be prohibited from reproduction or 
dissemination of unenhanced data to other agencies of the 
Cornucopian Government and other affiliated users, on 
the condition that such unenhanced data are used solely 
for non-commercial purposes; 

(...) 

Art. 79-bis - Data policy for VHR-data under Decree 161 
With respect to data derived from VHR operations result
ing from Decree 161, the Agency shall license private 
entities, in conformity with Art. 121, to provide such 
data under the conditions that -

(1) unenhanced data are available to all users at 
the cost of fulfilling user requests; 

(2) any data dissemination conforms to interna
tional obligations binding upon Cornucopia. 
(...) 

Chapter VIII - Regulating the involvement of 
private entities in Cornucopian space activi
ties 
(...) 

Art. 121 -. General licensing authority 
The Agency has the authority to license any private enti
ties, if incorporated under Cornucopian law and majority-
owned by Cornucopian nationals, to undertake the fol
lowing space and space-related activities in conformity 
with the respective Chapters of this Act: 
(...) 

Art. 127 - Licensing VHR-data satellite operators 
(1) In consultation with other appropriate Cor

nucopian Government agencies, the Agency is authorised 
to license private entities to operate private remote sens
ing space systems in accordance with the following pro
visions. 

(2) No license shall be granted by the Agency 
unless the Agency determines in writing that the appli
cant will comply with the requirements of this chapter, 
any regulations issued pursuant to this chapter, and any 
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applicable international obligations and national security 
concerns of Cornucopia. 
(...) 

Art. 129- Conditions for operation 
No person who is subject to the jurisdiction or control of 
Cornucopia may, directly or through any subsidiary or 
affiliate, operate any private remote sensing space system 
without a license pursuant to this Act and relevant De
crees. 
Any license issued pursuant to this subchapter shall spec
ify that the licensee shall comply with all of the require
ments of this chapter and shall -

(1) operate the system in such manner as to pre
serve the national security of Cornucopia and to observe 
the international obligations of Cornucopia; 

(2) make available to the government of any 
country (including Cornucopia) unenhanced data collected 
by the system concerning the territory under the jurisdic
tion of such government as soon as such data are avail
able and on reasonable terms and conditions; 

( . . . ) 

PART C: WINNING B R I E F S 

A. MEMORIAL FOR S O L I S C A O R 

A G E N T S 
Gerardine Goh Meishan and Celina Chua Mei Yen 
National University of Singapore 

A R G U M E N T 

Cornucopia is internationally responsible to Soliscalor 
for its actions in prohibiting Soliscalor from obtaining 
access to unenhanced remote sensing data on its own 
territory. 

The principle of non-discriminatory access i s 
implicit in the general principles g o v e r n i n g 
outer space activities that are set out in the 
1967 Outer Space Treaty. 

Cornucopia is a signatory to the Outer Space Treaty1, 
one of the seminal agreements governing the use and 
exploration of outer space. Signed by 91 members of the 
international community, it establishes the rights and 
duties of both States with space capabilities as well as 
those who do not have spacefaring capabilities. Agreeing 
that outer space was the collective 'province of man
kind' 2, member States sought to pursue a policy of mu
tual cooperation rather than individual gain. Article 1 of 
the Outer Space Treaty requires that space activities be 
'carried out for the benefit and in the interests of all coun
tries, irrespective of their degree of economic or scientific 
development, and shall be the province of all mankind'. 3 

It recognizes the importance of conducting such activities 
'without discrimination of any kind, on the basis of 

equality'. It further demands that States 'facilitate and 
encourage international co-operation'. 
The theme of free access and international co-operation is 
indicated by duties such as sharing of information4and 
assistance to all astronauts, cooperation in the recovery 
and return of objects launched into space by State parties 5 

and to share the use of any 'stations, installations, 
equipment and space vehicles' which are on the moon or 
other celestial bodies6. These treaty obligations indicate 
that State parties clearly envisaged the Outer Space 
Treaty ensuring that the benefits of space shall be freely 
accessible to all States. 
Although the Treaty does not make specific reference to 
the duties of States in conducting remote sensing, the 
general principles enshrined by the Treaty imply that 
ensuring non-discriminatory access to remote sensing 
data is one of them. Reference can also be made to subse
quent General Assembly resolutions as well as state prac
tice. Remote sensing data, as an outer space activity, is 
clearly a benefit gained from the use of space 7; it is 
widely used to map terrain and to search for minerals on 
land and at sea8.. In accordance with the Outer Space 
Treaty's general principles of free access and international 
cooperation, remote sensing data should be provided on a 
non-discriminatory basis. This ensures the necessary eq
uitable distribution of space benefits, in keeping with the 
spirit and purpose of the Outer Space Treaty and its prin
ciples. As a signatory to the treaty, Cornucopia is mere-
fore obliged to ensure the non-mscriminatory dissemina
tion of data. 

Declarations of the General Assembly provide 
that the principle of non-discriminatory ac
cess applies to remote sensing data. 

The 1986 Principles Relating to Remote S e n s 
ing establish that the principle of n o n 
discriminatory access applies to remote s e n s -
ing data. 

The 1986 Principles Relating to Remote Sensing 9 (here
after the 1986 'Principles') was drafted by the members 
of the Committee on Peaceful Uses of Outer Space 
(COPUOS), which was given the role of developing 
space law by the General Assembly. COPUOS, as a spe
cialised body, was deemed best able to engage in the de
tailed and technical process of developing space law 
through its Scientific and Legal Sub-Committees 1 0. The 
need to establish a framework for remote sensing activi
ties resulted in the 1986 UN General Assembly Resolu
tion, representing a landmark compromise between the 
developed and developing states in the field of remote 
sensing 1 1. 
The formulation of the Principles was characterized by 
the divergent interests held by the developed and develop
ing States. States with remote sensing satellites ('sens
ing states') such as the United States and the United 
Kingdom wanted to freely employ their satellites and to 
sell the remote sensing data obtained. 1 2 However, the 
developing states, having no remote sensing capabilities, 
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wanted to have exclusive control of the data concerning 
their own territories. States such as Chile 1 3 , India1'1 and 
Mexico 1 5 wanted a requirement of prior consent before 
they were to be scanned by satellites. 
Member States struggled to surmount the obstacle posed 
by their conflicting interests. Finally, after 16 years, they 
agreed on a compromise which would best serve their 
differing interests. It was agreed in the resolution that the 
developed states could freely employ their remote sensing 
satellites, 'with due regard to the rights and interests...of 
other States' . 1 6 In particular, remote sensing activities 
'shall not be conducted in a manner detrimental to the 
legitimate rights and interests of the sensed state' . 1 7 This 
was manifested most clearly in Principle XII, which pub
licists consider to be the 'heart of the ...[1986] resolu
t ion ' 1 8 . This stated that 'the sensed State shall have ac
cess to . . . [data concerning territory under its jurisdic
t ion]. . . on a non-discriminatory basis and on reasonable 
cost terms'. This ensures that even if the sensed state had 
no remote sensing satellites, they had a guarantee that 
they would be able to receive data on their territory if 
other sensed states received data on their territory, 
(chedck!!!). These principles thus cumulatively affirm the 
rule of non-mscriminatory access to remote sensing data, 
particularly by a sensed state". 

The 1996 Outer Space Benefits declaration 
affirms the principle of non-d iscr iminatorv 
a c c e s s . 

The Declaration on International Cooperation in the Ex
ploration and Use of Outer Space for the Benefit and in 
the Interests of All States, Taking into Particular Ac
count the Needs of Developing Countries 2 0 (hereafter the 
'Outer Space Benefits Declaration') further affirms the 
principle of non-discrirninatory access. Echoing Article 1 
of the Outer Space Treaty, the Outer Space Benefits Dec
laration emphasizes the importance of international coop
eration in the use of space 2 1 , implying the need for States 
to provide free access to space benefits. It further states 
that 'particular attention should be given to the benefit 
for and the interests of developing countries and countries 
with incipient space programmes' 2 2 , in accordance with 
the nature of the compromise reached in the 1986 Princi
ples 2 3 . This implies that the principle of non
discrimination should apply generally to State's activities 
in outer space and specifically, to the dissemination of 
remote sensing data. To interpret the declaration other
wise would be to defeat the purpose of acting 'in full 
compliance with the legitimate rights and interests of the 
parties concerned' 2 4. 

The 1986 and 1996 declarations are ev idence 
that the principle of non-discriminatory ac
cess to remote sensing data is binding under 
international law. 

Article 1 of the Outer Space Treaty should b e 
interpreted in light of the 1986 and 1996 dec
lara t ions . 

The Outer Space Treaty makes no specific reference to a 
sensing state's obligations in the dissemination of data. 
However, Article 1 implicitly requires sensing states to 
ensure that remote sensing data should be disseminated in 
a non-discriminatory fashion. Article 31(3)(b) of the Vi
enna Convention on the Law of Treaties 2 5 states that 
'any subsequent practice... regarding the interpretation of 
the treaty or the application of its provisions' can be 
referred to in interpreting a treaty. Thus Article 1 of the 
Outer Space Treaty can be interpreted in light of the sub
sequent practice of the states that is reflected in the work 
of COPUOS. 
The 61 member states of COPUOS drafted the 1986 
Principles and the Outer Space Benefits Declaration, re
flecting what Article 1 of the Outer Space Treaty meant 
in the context of remote sensing. As explained above 2 6, 
the content of the resolutions affirm the obligation to 
ensure non-mscriminatory access by sensing states to 
remote sensing data, consistent with the principles of free 
access and international cooperation in Article 1. Dis
crimination against states, particularly a sensed state, in 
the dissemination of remote sensing data is therefore a 
breach of Article 1. 

The 1986 Principles Relat ing to Remote S e n s 
ing affirm Cornucopia's obl igation under g e n 
eral international law to provide S o l i s c a l o r 
with non-discriminatorv access to remote s e n s 
i n g . 

Cornucopia is bound by the principle of non
discriminatory access because Principle XJJ of the 1986 
Principles has entered into customary international law. 
This Court has taken cognizance of international custom 
as a source of law under Article 38(l)(b) of its Statute. 2 7 

The principle of non-mscriminatory access satisfies both 
prerequisite elements of opinio juris and state practice to 
enter into customary law. 2 8 

The 1986 Principles Relating to Remote Sensing 2 9 are in 
the form of a United Nations General Assembly resolu
tion. Schwebel writes that United Nations General As
sembly resolutions can have an important effect in crys
tallising and even progressively developing international 
law. 3 0 This has been affirmed by this Court in the Legal
ity of the Threat or Use of Nuclear Weapons Advisory 
Opinion3', where it was noted that resolutions 'can.... 
establish the existence of a rule or the emergence of an 
opinio juris. To establish whether this is true... it is 
necessary to look at its content and the conditions of its 
adoption; it is also necessary to see whether an opinio 
juris exists as to its normative character' 3 2 . This has been 
the case for the 1986 Principles Relating to Remote 
Sensing regarding the duties of a sensing State to the 
international community. 3 3 

The conditions in which the resolution was created sug
gests that the parties to the negotiations intended it to 
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have legal effect. Several features show that the resolu
tion is evidence of opinio juris. Firstly, the Principles 
were adopted by consensus instead of by vote, attesting 
to the belief by all members of the COPUOS of their 
unanimous support of the terms of the Principles. In
cluded amongst them was Cornucopia, who voiced no 
dissent against its adoption. 3 4 The adoption of the 1986 
Principles by consensus without fundamental objections 
can be interpreted as evidence of opinio juris?* This 
Court in the Nicaragua case opined that opinio juris 
could be deduced from the attitude of the Parties and the 
attitude of States towards General Assembly Resolu
tions 3 6 , stating that '[t]he effect of consent to the text of 
such resolutions . . . may be understood as an acceptance 
of the validity of the rule or set out of rules declared by 
the resolution themselves.' 3 7 Cornucopia's consent is 
thus an acceptance of the validity of the principle of non
discriminatory access set out in the 1986 Principles. 
Secondly, it is significant that the member States of 
COPUOS were finally able to reach a consensus on the 
Principles in 1986 after 16 years of negotiation. [Legal
ity of Nuclear Weapons quote] Representing a broad spec
trum of interests and backgrounds 3 8, the unanimity that 
led to the successful adoption of the 1986 Principles con
stitutes important evidence of the opinio juris of the se
riously affected States and the other interested States. 3 9 

The extended debate indicated that negotiating parties 
envisaged the Principles to act as a legal framework for 
remote sensing activities. 4 0 If the resolution were to have 
no binding effect, there would not have been a need for 
States to push their respective agendas. 
Finally, the language is declaratory, demanding that 
States' activities 'shair*1 be conducted in a manner not 
'detrimental to the legitimate rights and interests of the 
sensed state' 4 2 , and that the sensed state 'shall have access 
to [data on their own territory] on a non-discriminatory 
basis ' . 4 3 Although States were divided on the issue of the 
terms of access regarding prior consent and nature of dis
semination 4 4, the fact that access to remote sensing data 
should be on a non-discriminatory basis was not an issue 
of contention. Both the developed and the developing 
countries decided that the best compromise on this issue 
would be to provide sensed states access to remote sens
ing data on a non-discriminatory basis. 4 5 This reflected 
the belief by many States, even though they had diver
gent interests, that this was the most equitable arrange
ment regarding the duties and interests of all States. 4 6 

The practice of States since 1986 conf irms 
that the principle of non-discriminatorv access 
to remote sensing data is a rule of interna
tional j a w 

There has been extensive and virtually uniform state prac
tice since 1986 supporting the principle of non
discriminatory access. This consistent adoption of the 
policy of non-discriminatory access is evidenced through 
States' conduct with each other as well as internal mat
ters such as domestic legislation. Such conduct and legis
lation is evidence of international custom 4 7. 

The Principles have been repeatedly cited as authority in 
domestic, bilateral and multilateral legal documents 4 8. 
Since 1994, Canada's RADARSAT policy has provided 
that remote sensing data is 'acquired for users in an open 
and non-discriminatory basis, in compliance with the UN 
Resolution 41/65 ' 4 9 . The United States has demonstrated 
its compliance with the policy of non-<hscriminatory 
access by entrenching it twice in the legislation govern
ing the distribution of LANDSAT data5 0. France's na
tional space agency has an agreement with the private 
company SPOTImage which includes non-discriminatory 
access for users 5 1. In the absence of their own legislation 
on remote sensing, the PRS is 'treated as a substantial 
source of law for remote sensing' in Japan. 5 2 The ESA, 
comprising of Germany, Belgium, Denmark, Spain, 
France, Italy, Norway, the Netherlands, the United King
dom, Sweden, Switzerland and Canada, have a data access 
policy incorporating the principle of non-cUscriminatory 
access 5 3. Finally, Cornucopia itself has acknowledged the 
validity of the non-discriminatory access principle by 
including it the Comucopian National Space 
Act.5 4(citation) 
The PRS has been widely negotiated, adopted and prac
tised for more than 25 years. 5 5 Given the widespread and 
consistent state practice of the most affected States to the 
PRS, the non-discriminatory access principle can now be 
considered as being part of customary international space 
law. 5 6 

Cornucopia breached its obligation to ensure non
discriminatory access when it prohibited Soliscalor from 
obtaining access to data concerning its territory. 
The principle of non-discriminatory access demands that 
Soliscalor should be entitled access to remote sensing 
data. By passing the Presidential Decree of 2 May 2000, 
Cornucopia has knowingly prevented Soliscalor from 
accessing any of Ewing's data on Soliscalori natural re
sources. Soliscalor's denial of access was based on its 
apparently having 'proven hostility to Comucopian in
terests, a political climate hostile to humanitarian inter
ests, and economic problems making trade relations a 
hazardous affair'.57 This blatant refusal to conform to the 
principle of non-discaimination is a clear violation of 
Cornucopia's apparent adherence to it in the Comucopian 
National Space Act as well as its obligations under inter
national law. 

The prohibition of the sale of data to S o l i s 
calor cannot be justified on the grounds o f 
national security. 

The right of a state to non-discriminatory access was 
developed to facilitate the benefiting of all mankind, and 
as such should not be casually infringed.5 8 Only an une
quivocal threat to national security and international 
peace warrants the broad denial of remote sensing data by 
a sensing State. State practice has shown that sensing 
States have only ever restricted remote sensing data in the 
limited situation where national security in a military 
sense has been threatened. This is so even if the State 
passes legislation giving it the discretion to restrict data 
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access on the grounds of national security without limit
ing it to only military threats. 
One of the rare instances of data denial was carried out by 
the US and France during the Gulf War. 5 9 This conflict 
was striking for the grave threat which Iraq's hostile in
vasion of Kuwait posed to international security. The 
potential for the conflict to escalate required the co
operation of the UN and key States such as the US and 
the UK to suppress hostilities with their combined ef
forts. Short of threats of such scale, the right of a state to 
deny access has very seldom been exercised. 
Cornucopia's denial of ESI-1 data to Soliscalor is a clear 
breach of its international obligations. On the facts, any 
claims by Cornucopia on this ground are completely 
unfounded. There is no evidence that Soliscalor has the 
potential to pose a military threat to the richer, industri
alized state of Cornucopia. Even during the summer of 
1996, when relations between the two states was at a 
low, Soliscalor never went beyond mere propagandistic 
talk, with Cornucopia often retaliating in kind. 6 0 Any 
claim to bar Soliscalor's access on such grounds seems 
patently absurd given that the last such unfriendly ex
change occurred almost 4 years before the Presidential 
Decree was passed. Furthermore, Soliscalor seeks to ob
tain ESI-data only on its own territory from Cornuco
pia. 6 1 This makes it impossible for Cornucopia to claim 
that Soliscalor wishes to obtain such data for the pur
poses of hostile reconnaissance of Cornucopia activities. 

The prohibit ion of the sale of data to S o l i s 
calor cannot be justified on any other 
g r o u n d s . 

Cornucopia must not impose constraints on the free de
velopment and use of the space potential. 6 2 The founda
tion of space law rests on the presumption that all States 
will use or explore outer space for the benefit of man
kind, seen in the enunciation of the province of mankind 
principle. 6 3 Restriction of space benefits for the better
ment of mankind, if at all, must be restricted and nar
row. 6 4 

The grounds for prohibition in the Presidential Decree are 
not legitimate exceptions to the principle of non- dis
criminatory access to remote sensing data. Cornucopia 
claims that Soliscalor has 'proven hostility to Comuco-
pian interests, a political climate hostile to humanitarian 
interests, and a general economic problems making trade 
relations a hazardous affair'. However, it has been clearly 
shown through subsequent state practice that none of 
these grounds are valid exceptions to the principle of 
non-discriminatory access. Neither the Outer Space treaty 
nor the Principles allow for a state to derogate from its 
obligation to share the benefits of spacefaring activity. 
The limited national security exception stands as the only 
valid exemption from the policy of non-discriminatory 
access. 
Even if the grounds listed in the Presidential Decree were 
valid exceptions to the principle, there is no reasonable 
basis for Cornucopia's actions. Although Soliscalor is 
non-democratic, this in itself does not imply that its ad
ministration undermines humanitarian interests. The facts 

disclose no evidence that Soliscalor is conducting trade in 
a manner making such relations 'a hazardous affair'. 
Soliscalor's only economic problems are that it still re
mains a poor state, which is hardly reason to prevent 
them from buying data sets from Ewing. In fact, to deny 
them the data sets would be counter-productive as the dato 
would help Soliscalor exploit more lucrative minerals in 
its Nogobi desert6 5, thereby brining in more revenue to 
the cash-strapped country and providing a potential trad
ing partner to the state of Cornucopia. 

The nature of V H R technology did not alter 
the principle that States should provide n o n 
discriminatory access to remote sensing data 
unless it is a significant risk to their nat iona l 
s e c u r i t y . 

Cornucopia's obligations to provide non-discriminatory 
access to remote sensing data are not altered by the higher 
resolution offered by ESI-1 data. The principle of non
discriminatory access was formulated at a time where 
VHR data was already used by States. By 1962, mere 
were satellites capable of producing data with resolutions 
as high as 2m 6 6 , which is classified as very high resolu
tion or 'super high resolution' data 6 7 - the same classifi
cation as Cornucopia's ESI-1 data. This was initially 
classified data, but in recent years, the trend has been for 
States to release selected archives of remote sensing data 
from their so-called spy satellites for commercial sale 6 8. 
The non-discriminatory access provision in the 1986 
Principles was therefore formulated with the recognition 
by States' that remote sensing technology could be capa
ble of producing data of resolution comparable with ESI-
1 data. The advancement of VHR technology for com
mercial sale cannot be said to have been outside the scope 
of the drafters' contemplation when they enunciated die 
non-discriminatory access principle. In fact, barely a year 
after the 1986 Principles was unanimously adopted, the 
then Soviet Union introduced 5m-resolution remote sens
ing data was released for commercial sale. 6 9 

Even though the drafters of the 1986 Principles knew 
about VHR remote sensing technology, it is striking 
that the 1986 Principles makes no mention of any excep
tions to its scope of application based on data resolution. 
Echoing this, the US Land Remote Sensing Commer
cialisation Act of 1984 7 0 does not define the permissible 
resolution capability of commercial scanners. Therefore 
States recognise that exceptions to the principle of non
discriminatory access cannot be made based on the resolu
tion of the data. 7 1 

ESI-1 data, although of a resolution higher than data 
commercially available, cannot be exempt from the prin
ciple of non-discriminatory access purely on the basis 
that it is of a particularly high resolution. The back
ground of the 1986 Principles demonstrate that the obli
gation to provide non-discriminatory access was formu
lated under the recognition that characteristically rapid 
developments in space technology would inevitably pro
duce data paralleling ESI-1 data to be made commercially 
available. Therefore Cornucopia remains bound by its 
obligations to Soliscalor. 
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Cornucopia is intemationallv responsible to Soliscalor 
for failing to ensure that it was given access to remote 
sensing data on its own territory at no more than 300 
Comucopian dollars per 15 x 45 km scene. 

Cornucopia was obliged under internat ional 
law to ensure that Soliscalor was given acces s 
to remote sensing data on its own territory at 
reasonable cost terms. 

Soliscalor is a developing State that requires 
information about the mineral resources 
within its territory in order to develop i t s 
e c o n o m y . 

Satellite remote sensing in outer space provides complete 
information on a country's natural resources. This allows 
the proper development and management of the natural 
resources necessary for economic development Remote 
sensing information is particularly valuable for mineral 
exploitation. 7 2 This is especially important to the devel
oping countries. 7 3 Developing countries such as Solis
calor do not have the facilities necessary for successful 
remote sensing of their own resources. They are forced to 
rely on developed States with remote sensing capabilities 
for data to manage its natural resources. 7 4 

Soliscalor is a poor State. A major part of it consists of 
the Nogobi desert Soliscalor depends heavily upon the 
negligible resources in open-air mines in the Nogobi for 
its survival. 7 5 Soliscalor is struggling to develop its own 
economy through its own resources. Soliscalor's right to 
development is dependent on its ability to make an in
ventory of its natural wealth and the potential use of its 
land. 7 6 There have been indications that there may be 
more valuable deposits of minerals and oil in the Nogobi 
than Soliscalor is currently aware of. The Soliscalori 
Government has tried repeatedly and unsuccessfully to 
locate these resources. Access to ESI-1 data will greatly 
increase the chance of finding these resources.77 The only 
way in which the 'needs and interests of developing coun
tries ' 7 8 such as Soliscalor's can be effectively taken into 
account is through access to unenhanced ESI-1 data on its 
own territory and natural resources at reasonable cost 
terms. 

Cornucopia has an obligation to give due re
gard to the rights and interests of Sol iscalor . a 
developing State whose territory and natural 
resources were s e n s e d . 

International space law intends that space benefits should 
fully enhance developing countries' right to development. 
Article I of the Outer Space Treaty obliges Cornucopia to 
co-operate with other State parties such as Soliscalor to 
ensure that its space activities are 

'carried out for the benefit and in the 
interests of all countries, irrespec

tive of their degree of economic or 
scientific development'. 7 9 

This is reinforced in Paragraph 3 of the 1996 Declaration 
on Space Benefits: 

'All States, particularly those with 
relevant space capabilities...should 
contribute to promoting and foster
ing international co-operation on an 
equitable and mutually acceptable 
basis. In this context, particular at
tention should be given to the bene
fit for and the interests of develop
ing countr ies . . . ' 8 0 

Article IX of the Outer Space Treaty requires space-faring 
States to 

'be guided by the principle of co
operation and mutual assistance and 
shall conduct all their activities in 
outer space.. .with due regard to the 
corresponding interests of all other 
States Part ies. . . ' 8 1 

Just as in other shared spaces, e.g. the high seas 8 2 , inter
national watercourses and lakes 8 3, the deep sea bed 8 4, 
freedom of use and exploration of the outer space is not 
absolute. This freedom is limited by the obligation of 
due regard. This is an obligation to consider the corre
sponding interests of other States in the conduct of a 
State's activities. 8 5 This duty arises from the initial 
planning stages to the performance and termination of 
any activity. 8 6 

The duty to give due regard to the interests of other 
States is particularly vital in the area of remote sensing. 
Principle U of the PRS reiterates the other international 
space law documents which require that 

'[rjemote sensing activities shall be 
carried out for the benefit and in the 
interests of all countries...and tak
ing into particular consideration the 
needs of the developing countries'. 8 7 

In particular Principle XT! of the PRS obliges Cornuco
pia to take 
'into account the needs and interests of the developing 
countries.' 8 8 

This is especially since remote sensing data is of such 
vital importance to the development of developing States 
such as Soliscalor. 8 9 

Soliscalor has a right of permanent sovereignty over its 
natural resources. This right can only be meaningfully 
exercised with ESI-1 data on its own territory. States' 
right of permanent sovereignty over their natural re
sources has been reiterated in numerous UN General As
sembly Resolutions. 9 0 This principle is the cornerstone 
of international legal relations 9 1 and has entered into the 
body of international law. 9 2 Principle IV of the PRS reit
erates the obligation of the sensing State to conduct its 
space activities: 

'on the basis of respect for the prin
ciple of full and permanent sover
eignty of all States and peoples over 
their own wealth and natural re-
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sources, with due regard to the 
rights and interests... of other 
States...Such activities shall not be 
conducted in a manner detrimental 
to the legitimate rights and interests 
of the sensed State. ' 9 3 

Soliscalor's right of permanent sovereignty over its terri
tory and resources extends to obtaining information about 
those resources. 9 4 States such as France and Russia rec
ognized in the joint draft of the PRS that States have an 
'inalienable right to dispose of their natural resources and 
of information concerning those resources.' 9 5 Thus, Cor
nucopia is obliged to ensure that Soliscalor has access to 
the ESI-1 data as a developing country whose territory 
and natural resources were sensed. 

Cornucopia breached its o b l i g a t i o n to ensure 
that the Government of Soliscalor was pro
vided timely access to unenhanced data on i t s 
territory on reasonable cost t e r m s . 

As of July 1, 2000, Ewing began selling unenhanced 
ESI-1 data at 500 Cornucopian dollars per scene. Ewing 
also entered into commercial agreements that allowed its 
partners to build ground-stations that could receive data 
for a fixed annual fee. These agreements additionally pro
vided that Ewing's partners could buy unenhanced ESI-1 
data at the preferential price of 300 Cornucopian dollars 
per scene. Soliscalor approached first Ewing, and then 
Cornucopia, to buy unenhanced data on Soliscalori terri
tory at the preferential rate of 300 Cornucopian dollars. 
Both Ewing and Cornucopia flatly refused to sell the data 
to Soliscalor at 300 Cornucopian dollars per scene. 
Principle XII of the PRS states that Cornucopia is to 
provide Soliscalor with timely access to data: 

'[als soon as the...data concerning 
the territory under its jurisdiction 
are produced, the sensed State shall 
have access to them on a non
discriminatory basis and on reason
able cost terms. ' 9 6 

This obligation was the very essence of the consensus 
achieved at the negotiations leading to the adoption of the 
PRS to alleviate the concerns of sensed States. Further, 
the PRS have entered into customary international law. 9 7 

Soliscalor's right to development includes the right to 
timely access to information about the natural resources 
within its territory. 9 8 Developing countries like Solis
calor need remote sensing data at reasonable cost to en
courage their development 9 9 Principle XII obliges Cor
nucopia to provide access to data on Soliscalori territory 
to Soliscalor in a timely fashion and on reasonable cost 
terms. 

Soliscalor is not asking for ESI-1 data to be provided 
gratis, but for provision of the data on reasonable cost 
terms. Soliscalor recognizes that the PRS does not im
pose an obligation to give free access to the data. 1 0 0 

Space-faring States are not obliged to give other States a 
'free ride' on the fruits of their labor. 1 0 1 However, provid
ing developing sensed States with unenhanced data about 

their own territory on reasonable cost terms was in fact 
the consensual bargain struck in the PRS between the 
developed space-faring States and the developing sensed 
States. The developing sensed States allowed remote 
sensing of their territories without prior consent or ex
clusive rights in return for access to the data on reason
able cost terms. 
Cornucopia is taking pictures of Soliscalori territory and 
then selling it at a profit at 500 Cornucopian dollars per 
scene. Cornucopia should not be allowed to charge Solis
calor the same market price for data on Soliscalori terri
tory it charges other commercial entities and multi
national companies. This would allow Cornucopia to 
circumvent the compromise struck in the PRS. 
Selling the data to poor developing countries such as 
Soliscalor at the market price of 500 Cornucopian dollars 
may also place the data out of the reach of the developing 
countries. This creates an aberrant situation where a mer
cenary enterprise seeking to exploit the natural resources 
can afford such data, but the State with permanent sover
eignty over the same resources cannot. This information 
gives commercial entities an unfair advantage in negotia
tions for contracts to exploit natural resources in develop
ing countries. 1 0 2 There is a real danger that such informa
tion will be used to the detriment of Soliscalor's national 
economic interests. 1 0 3 Hence Cornucopia is obliged to 
ensure provision of the data on Soliscalori territory to 
Soliscalor on reasonable cost terms of no more than 300 
Cornucopian dollars per scene. 

In the present case, reasonable cost t erms 
would be no more than 300 Cornucopian dol 
lars per 15 x 45 km scene. 

'Reasonable cost terms' has to take into ac
count the developing status of the sensed s ta te 
S o l i s c a l o r . 

The PRS do not provide guidelines for the quantification 
of 'reasonable cost terms'. It is however important to 
note that Principle XJJ. refers to 'reasonable cost terms'. 
It does not use the phrase 'market rates' or 'normal rates'. 
This strongly indicates that Cornucopia's obligation to 
provide access to unenhanced ESI-1 data on Soliscalori 
territory to Soliscalor does not end by providing this data 
at market rates. 
Prior to the summer of 1996, Cornucopia has extended 
unenhanced SatView data to Soliscalor at the cost of ful
filling user requests. This amounted to between 150 and 
250 Cornucopian dollars per scene. 1 0 4 Cost of production 
can be interpreted as the 'cost of fulfilling user requests' 
under the Cornucopian Space Act 1 0 5 . Under Article 69 of 
the Act, 'cost of fulfilling user requests' means: 

'the incremental costs associated with 
providing product generation, reproduc
tion and distribution of unenhanced data 
in response to user request and shall not 
include anv acquisition, amortization, or 
depreciation of capital assets . . . ' 1 0 6 
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Soliscalor recognises that 'reasonable cost terms' for a 
private entity such as Ewing would be different from the 
governmental calculation of the 'cost of fulfilling user 
request'. 'Reasonable cost terms' for a private entity such 
as Ewing may include acquisition, amortization and de
preciation of capital assets, which were not considered in 
the governmental calculation of cost. Nevertheless, 'rea
sonable cost terms' should include only the cost of the 
data. This is also in line with Professor Sgrosso's recent 
statement that 'reasonable costs terms' under Principle 
XTI of the PRS entails only 'production cost ' . 1 0 7 

Alternat ively , 'reasonable cost terms' could be 
determined to be 300 Cornucopian do l lars , 
which is the price at which unenhanced data 
was provided to the 'most favored n a t i o n ' . 

a third party. Therefore, it is reasonable to grant Solis
calor access to unenhanced ESI-1 data on its own territory 
on reasonable cost terms. On the facts, this is no more 
than 300 Cornucopian dollars per scene. 

Cornucopia breached its obl igations to S o l i s 
calor by failing to ensure that Ewing S p a c e 
Industries sold enhanced data on its territory 
to Soliscalor at reasonable cost terms. 

Article VI of the Outer Space Treaty places Cornucopia 
under an 

'international responsibility for na
tional activities in outer 
space.. .whether such activities are car
ried on by governmental agencies or 
by non-governmental entities.. .The 
activities of non-governmental enti
ties.. . shall require authorization and 
continuing supervision'." 7 

Principle XIV of the PRS further states that 
'In compliance of Article VI of the 
[Outer Space Treaty], States operat
ing remote sensing satellites shall 
bear international responsibility for 
their activities and assure that such 
activities are conducted in accor
dance with these principles and the 
norms of international law, irrespec
tive of whether such activities are 
carried out bv governmental or non
governmental enti t ies. . . '" 8 

Dr. von der Dunk has written that private space activities 
are equated to the activities of states." 9 States should 
take legislative action to that its private entities conform 
to its international obligations. Failure to do so would 
render the States internationally responsible for the 
breach of international law by its private entitles. 1 2 0 

The VHR technology was transferred to Ewing in 1999. 
Nevertheless, Cornucopia retained the obligation and 
power to ensure that Ewing's remote sensing activities 
comply with Cornucopia's obligations under interna
tional law. Cornucopia ensured this with its own Cornu
copian Space Act. Under Article 79-bis(2) of the Cornu
copian Space Act, the CNSA is to ensure that 

'any data dissemination conforms to 
international obligations binding on 
Cornucopia'. 1 2 1 

Article 127(2) of the Act also provides that 
'[n]o license shall be granted by [the 
CNSA].. . the applicant [complies] 
with...any applicable international 
obligations.. .of Cornucopia. ' 1 2 2 

Further, Article 7 of the Cornucopian Constitution states 
that international law is binding on Cornucopia and 'su
percedes any Cornucopian legislation.. .not in conformity 
with i t ' . 1 2 3 

The CNSA is the licensing authority for the private enti
ties operating VHR satellites in Cornucopia. 1 2 4 The 
CNSA is a public entity under the ultimate control of the 

W i z z a l y . 

'Reasonable cost terms' could be alternatively 
calculated based on the cost that Ewing offers its ESI-1 
data to another third State. This is consistent with Pro
fessor Sgrosso's statement that reasonable cost can be 
alternatively calculated based on 'a formula similar to the 
clause of the more [sic] favored nation' . 1 0 8 

Most-favored-nation treatment means 'treatment 
not less favorable than that extended by the granting 
State to any third State ' . 1 0 9 This Court recognized in the 
United States Nationals in Morocco Case that the inten
tion of most-favored-nation treatment is 'to establish and 
maintain at all times fundamental equality without dis
crimination among all of the countries concerned'. 1 1 0 The 
most-favored nation treatment is consistent with classical 
economic theory. It guides international trade along lines 
of efficiency by ensuring non-discrimination." 1 

A declaration by this Court that Soliscalor is 
entitled to most-favored-nation treatment would be con
sistent with Cornucopia's obligation to give effect to 
Soliscalor's right of permanent sovereignty over its natu
ral resources as a developing country." 2 The most-
favored-nation treatment is incorporated in various inter
national agreements such as UNCTAD and GATT to 
assist the development of developing countries." 3 

Currenuy, Ewing extends unenhanced ESI-1 data 
to Wizzaly at a cost of 300 Cornucopian dollars. As Ew
ing is a profit-making private entity, this indicates that 
this rate allows Ewing to make a profit from the sale of 
unenhanced ESI-1 data to Wizzaly. Further, there is no 
cap on the number of pictures Wizzaly may purchase at 
this price. This suggests that Ewing is not selling the 
data at a loss. 
The 500,000-Cornucopian-dollar annual fee paid by Wiz
zaly is immaterial to the present case. This fee bought 
Wizzaly the right to 'use, market and sell' ESI-1 data 
obtained from the Lumino ground-station at a profit" 4. 
Wizzaly can also receive unenhanced ESI-1 data regarding 
territory outside its national boundaries at the reduced 
price." 5 

Soliscalor intends to buy data only about its own natural 
resources"6 as an end-user. Soliscalor does not intend to 
profit from the unenhanced ESI-1 data through its sale to 
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President of Cornucopia and his governmental Space 
Council . 1 2 5 The CNSA is therefore an agent of the Cor-
nucopian Government. It has the obligation and power to 
ensure that Ewing complies with Cornucopia's obliga
tions. However, the CNSA tailed to ensure that Ewing 
provides Soliscalor, a developing sensed State, timely 
access to ESI-1 data at reasonable cost. The CNSA's 
failure to ensure that Ewing's ESI-1 data policy conforms 
to Cornucopia's international obligations is a breach 
attributable to the State of Cornucopia. 
Cornucopia's failure to ensure that Ewing should sell 
data to developing sensed States at reasonable cost terms, 
through the CNSA's commercial agreement with Ewing, 
constituted a failure to discharge its international obliga
tions. Cornucopia is therefore internationally responsible 
to Soliscalor. 1 2 6 Consequently, Cornucopia is under an 
obligation to make full reparation for the internationally 
wrongful act 1 2 7 . A declaration by this Court for Cornu
copia to ensure that Ewing provides unenhanced ESI-1 
data to Soliscalor at reasonable cost of no more than 300 
Cornucopian dollars will enforce Cornucopia's and Ew
ing's obligations under Cornucopian domestic legislation 
as well as in international law. 

The most appropriate remedy would be to or
der Cornucopia to ensure that Ewing make the 
unenhanced ESI-1 data on Soliscalori territory 
available to Sol iscalor at the reasonable c o s t 
terms of no more than 300 Cornucopian dol 
lars per 15 x 45 km scene. 

The purpose of reparation is to "as far as possible, wipe 
out all the consequences of the illegal act and re-establish 
the situation which would in all probability, have existed 
if the act had not been committed." 1 2 8 

The unenhanced ESI-1 data on Soliscalori natural re
sources is unique. 1 2 9 Monetary or other reparations in 
lieu of its provision cannot replace the data. Further, the 
superior resolution of the ESI-1 satellite means that such 
data can only be obtained from Ewing. This superior 
resolution of ESI-1 data will greatly aid in the manage
ment of Soliscalori natural resources. 1 3 0 Data from other 
satellites would not provide equivalent information re
garding potential mineral and other deposits in Solis
calori territory. 
Soliscalor thus seeks a declaration that Cornucopia is 
obliged to ensure that Soliscalor is provided access to 
unenhanced ESI-1 data on reasonable cost terms. On the 
facts, 'reasonable cost terms' is no more than 300 
Cornucopian dollars. 

III. Praver for R e l i e f 

For the foregoing reasons, the Government of Soliscalor, 
the Applicant, respectfully requests the Court to adjudge 
and declare that: 

1. The principle of non-discriminatory access to remote 
sensing data is a rule of international law binding on 
Cornucopia; 

2. Cornucopia violated its international obligations 
towards Soliscalor by failing to ensure that Solis
calor had access to ESI-1 data at reasonable costs of 
not more than 300 Cornucopian dollars per scene; 

3 . Cornucopia fulfills its international obligations by 
ensuring that its licensing agreements with Ewing 
Space Industries enable the sale of unenhanced ESI-1 
data to Soliscalor at a maximum price of 300 Cor
nucopian dollars per 15 x 45 km scene. 
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B. MEMORIAL FOR CORNUCOPIA 

A G E N T S 
Charles C. Kyles and J. Patrick Haywood 
University of North Carolina 

A R G U M E N T 

I. THERE IS NO OBLIGATION IN IN
TERNATIONAL LAW THAT A S E N S I N G 
STATE DISTRIBUTE REMOTE S E N S I N G 
DATA IN A N O N - D I S C R I M I N A T O R Y 
M A N N E R . 

A state may ordinarily take any action in its 
own national interest that is not otherwise prohibited by 
international law. 1 Restrictions on the independence of 
states cannot be presumed.2 The burden to prove any 
rule exists in international law always rests on the party 
seeking to benefit from the purported rule. 3 Therefore, it 
is incumbent upon Soliscalor to prove to the satisfaction 
of this Honorable Court that any principle of non
discrimination exists in positive international law. 

The International Court of Justice may decide 
cases before it based upon conventional law in force, 
customary international law, and the general principles of 
law recognized by civilized nations. 4 Furthermore, this 
Honorable Court may consider the teachings of interna
tional law scholars as a "subsidiary means for the deter
mination of rules of law." 5 

A . Resolut ion 41/65 is not a source of in
ternational l a w . 

On 3 December 1986, the 4 1 s t General Assem
bly of the United Nations adopted by consensus Resolu
tion 41/65, "Principles Relating to Remote Sensing of 
the Earth from Space" (hereinafter "Resolution 41/65). 6 

The content of Resolution 41/65 came out of years of 
debate in the Committee on Peaceful Uses of Outer 
Space (hereinafter "COPUOS"). 7 Resolutions from the 
General Assembly have no independent legally binding 
force. Resolution 41/65 is no exception to that general 
rule. Finally, Resolution 41/65 is not instant customary 
international law. Rather, Resolution 41/65 is a para
digm example of "soft law" which has no legally binding 
force. 

1. United Nations General Assembly r e s o l u 
tions are not binding upon any state. 

The General Assembly of the United Nations 
has no legislative power. 8 To the contrary, a proposal to 
grant legislative power to the Assembly was rejected.9 

The United Nations Charter grants the General Assembly 
the power to discuss international issues, initiate studies, 
and make recommendations. 1 0 The power to legislate, to 
create rules of international law, is conspicuously absent. 

The status of General Assembly resolutions was 
debated in the 6 t h Committee of the General Assembly 

from 1970 to 1974." The result was an understanding 
that resolutions were not a new source of international 
law in addition to those listed in Article 38 of the Statute 
of the International Court of Justice (hereinafter the 
"Statute"). 1 2 General Assembly resolutions are not even 
identified "as a subsidiary means of determining interna
tional norms." 1 3 Therefore, resolutions are not legally 
binding on states. 1 4 

2. Resolution 41/65 is no exception to the 
general rule that General Assembly r e s o l u 
tions are not binding upon any state. 

By its own terms, Resolution 41/65 purports to 
be only a recommendation creating no legal obligations 
regarding remote-sensing activities. 1 5 Resolution 41/65 
is no more than aspirational language expressing the 
"desire of the U.N. to achieve international harmony and 
coordination in this specific activity." 1 6 

The aspirational language of Resolution 41/65 
lacks the specificity necessary to reflect any obligation in 
international law. The Resolution requires no uniformity 
in the regulation of remote-sensing activities, leaving 
each state "virtually unfettered discretion to establish its 
own remote-sensing regime."17 As long as a state prom
ulgates laws to govern its own territory or citizens, in
ternational consistency of practice is simply not re
quired.18 In fact, there is no consistent state practice with 
regard to the municipal regulation of remote-sensing ac
tivities. Existing practice ranges widely from that of 
Canada, which has no legislation to regulate the use of 
its RadarSat system; 1 9 to that of France, which has little 
regulation of its commercially operated Spot Image sys
tem; 2 0 to that of Argentina, which operates almost solely 
by executive decree; 2 1 to that of the United States, which 
has a complex and detailed system of statutes and regula
tions. 2 2 

Cornucopia has enacted domestic legislation suf
ficient to ensure compliance with its international obliga
tions and consistent with accepted state practice. 2 3 The 
Cornucopian Space Act of 1995 (hereinafter the "Act") 
expressly incorporates the principle of non-discriminatory 
access. 2 4 Further, the Act creates a licensing scheme 
designed to ensure compliance not only with domestic 
regulation, but also with Cornucopia's international ob
ligations. 2 5 Finally, the Act expressly reserves Cornu
copia's right to limit space activities to protect its own 
national security interests. 2 6 By enacting and enforcing 
its domestic legislation, Cornucopia has satisfied its ob
ligations pursuant to the non-discrimination principle. 

3 . RESOLUTION 41/65 IS "SOFT L A W " 
WHICH IS NOT BINDING ON ANY STATE. 

Resolution 41/65 is best regarded as "soft law." 
The term "soft law" is actually a misnomer because it 
does not describe law. Rather, the concept of soft law 
encompasses flexible resolutions or agreements that are 
designed to foster adjustment to changing technological 
circumstances.2 7 These concepts are expressions of val
ues and goals espoused to guide the development of bind-
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ing treaty obligations or to move states toward the even
tual formation of customary international law. 2 8 Thus, 
soft law inherently provides a forum for states to express 
good intentions while still negotiating the actual process 
towards creating legal norms. 2 9 Topics in international 
law that are the subject of soft law are characterized by 
continuing debate and re-negotiation, indicating that the 
status of treaty law or customary international law has 
not been reached. 3 0 

Soft law is sometimes mistaken for a theoretical 
phenomenon a few scholars have labeled as "instant cus
tomary international law." Scholars arguing in favor of 
the existence of instant customary international law gen
erally rely on the language of multilateral treaties to pro
vide opinio juris.31 According to those scholars, instant 
customary international law, unlike customary interna
tional law, does not require any particular state practice 
for its formation. 3 2 This theoretical approach to the for
mation of international law has been rejected by the In
ternational Court of Justice. 3 3 

The initial response to any argument purporting 
to establish the existence of instant customary interna
tional law is that "at a minimum customary law requires 
the existence of a custom, if only to retain a semantic 
integrity for the term 'customary'." 3 4 This Court has not 
hesitated to give substance to that semantic response. In 
the North Sea Continental Shelf Cases of 1969, this 
Court noted the "indispensable requirement'' that at least 
some time pass to establish the formation of customary 
international law. 3 5 

Further, in the Military and Paramilitary Activi
ties Case of 1986, this Court implicitly rejected instant 
customary international law. 3 6 "The mere fact States 
declare their recognition of certain rules is not sufficient 
for the court to consider these as being part of customary 
international law . . .. Bound as it is by Article 38 of 
the Statute . . . the Court must satisfy itself that the 
existence of the rule in the opinio juris of States is con
firmed by practice." 3 7 

The conclusion drawn from this Court's deci
sions must be that there can be no customary law with
out confirmation of the rule in state practice. 3 8 Equally 
obvious from this Court's perspective is that such con
firmation cannot come by means of a declaration, devoid 
of state practice in space and time.39 

Resolution 41/65 is just such a declaration. It 
represents neither opinio juris nor state practice. Instead, 
Resolution 41/65 is a paradigm example of soft law 
which facilitates dialogue between governments, interna
tional organizations, and private entities regarding their 
evolving duties and responsibilities. Such an approach is 
particularly appropriate in the area of space law where 
advancements in technology can quickly render any regu
latory regime obsolete. States therefore have chosen to 
enter few binding agreements regarding space law and 
instead have opted for a soft law approach that fosters the 
later development of more formalistic law. 4 0 For exam
ple, General Assembly Resolution 1962, "Declaration of 
Legal Principles Governing the Activities of States in 
the Exploration and Use of Outer Space," discussed prin
ciples that were later incorporated into the five binding 

space treaties. 4 1 Similarly, Resolution 41/65 provides a 
road map for the development of future law that states 
may aspire to implement but does not legally bind them 
to those aspirations. 

B. No principle of non-discr iminat ion can 
be derived from anv other source of interna
tional l a w . 

1. The non-discrimination principle has n o t 
risen to the level of customary i n t e r n a t i o n a l 
l a w . 

This Court may apply principles of customary 
international law to the resolution of international dis
putes. 4 2 Customary international law has two distinct 
elements: corpus, the material element often referred to as 
state practice; and animus, the conviction on the part of 
states that a rule is binding, often referred to as opinio 
juris.43 The existence of a rule of customary interna
tional law depends on the existence of both elements. 4 4 

The purported rule of non-discrimination is not supported 
by opinio juris or by state practice. 

a) The non-discr iminat ion principle is n o t 
supported by opinio juris. 

In the absence of opinio juris, no amount of 
state practice is sufficient to establish customary interna
tional law. 4 5 Soliscalor may argue that Resolution 
41/65 is indicative of opinio juris held by Members of 
the General Assembly that a duty of non-discrimination 
or other duties pertaining to remote-sensing already ex
isted in customary international law by 1986. Such an 
argument is fundamentally flawed in at least three ways. 

First, Resolution 41/65 was the product of a 
seventeen-year conflict between states with polarized 
viewpoints regarding the legality of ''disserninating im
agery of sovereign states without their permission." 4 6 

States were also polarized as to whether even sensing 
another state without its prior consent was legal. 4 7 Such 
division on those two issues, among others, clearly sig
nals that the international community did not recognize 
the existence of any customary international law regulat
ing remote-sensing activities. 

The apparent denouement of the debate can be 
interpreted in either of two ways. One interpretation is 
that Resolution 41/65 was similar to a contract, where 
each side made a concession in the expectation that some 
benefit would be gained. 4 8 Such a bargained-for-exchange 
is inconsistent with the opinio juris necessary for the 
formation of customary international law. A second in
terpretation is that Resolution 41/65 can be seen as aspi-
rational language by states recognizing that the estab
lishment of a legal regime would be beneficial to the 
development of remote-sensing technology. Resolution 
41/65 therefore would represent the desire of states to 
formulate new law in the future. Such aspirational lan
guage is entirely consistent with soft law, discussed 
above, but is entirely inconsistent with the opinio juris 
necessary for the formation of customary international 
law. 
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Second, the lack of opinio juris with regard to 
the non-discrimination principle is demonstrated by the 
continuing debate among remote-sensing states. For 
example, the Soviet Union and France proposed the con
cept of the "inalienable right" of states to control and 
dispose of their own natural resources and information 
regarding those resources. 4 9 The United States, however, 
has opposed this position, pointing to practical problems 
and to the humanitarian concern of infringing on the free
dom of information. 5 0 Writing in 1997 on the topic of 
remote sensing, international law scholar Malcolm Shaw 
reiterated that there is no general agreement regarding the 
dissemination of information garnered by satellites. 5 1 

Other issues relating to remote-sensing, such as technol
ogy transfer, also remain unsettled in the international 
community. The Economic and Social Council of Asia 
and the Pacific produces resolutions which routinely urge 
"the developed countries to share more of their technical 
capacity in remote sensing with the developing coun
tries." 5 2 

Although Resolution 41/65 reflects that sensed 
states are to have access to primary and processed data 
upon a ''non-discriminatory basis" and "reasonable cost 
terms," the debate continues in international organiza
tions as to what that language really means. COPUOS 
has considered the problem for many years and agreement 
remains "elusive." 5 3 

Third, a General Assembly resolution cannot 
substitute for a multilateral treaty as an indicator of 
opinio juris, even if adopted by consensus. States seek
ing to prove the existence of a rule of customary interna
tional law often look to widely-accepted multilateral trea
ties as evidence from which the existence of opinio juris 
may be derived. In its examination of the evidentiary 
value of such treaties, this Court considers whether there 
are reservations to the treaties. 5 4 Significant reservations 
present in a treaty indicate that signatory states feel no 
binding obligation to the treaty provisions that is not 
created by the treaty itself.5 5 Thus, a treaty containing 
significant reservations cannot constitute evidence of the 
opinio juris necessary to establish customary interna
tional law. 5 6 

For example, in North Sea Continental Shelf. 
this Court distinguished the articles of the 1958 Geneva 
Convention on the Continental Shelf which were subject 
to reservations from those which were not . 5 7 This Court 
held that "any treaty provision subject to reservations by 
states cannot be said to be formative of customary inter
national law." 5 8 The Court's holding is logically consis
tent: any treaty provision that states are allowed to con
sider as inapplicable to themselves cannot be binding on 
other states as a part of customary international law be
cause those states would then not have a similar oppor
tunity to reject the provision. 5 9 

The same logic demonstrates why Resolution 
41/65 is not indicative of the opinio juris necessary for 
the formation of a customary international law of non-
discriminatory access. Because all states know that a 
General Assembly resolution in and of itself is not bind
ing on any state, Resolution 41/65 is no more evidence 
of opinio juris than would be a treaty subject to far-

reaching reservations. That is to say that the acquies
cence of a state to a non-binding resolution is not evi
dence the state already believed itself to be bound. 

b) The non-discrimination principle is n o t 
supported by consistent state practice. 

Principle XII of Resolution 41/65 calls for 
sensed states to have access to remote-sensing data on a 
"non-discriminatory basis" and "reasonable cost terms." 6 0 

States disagree as to how to resolve those two require
ments. 6 1 Accordingly, state practice varies. 

For example, the French Spot Image Corpora
tion sells its data worldwide at prices created by the 
commercial market, gaining a profit return on the in
vestment in the satellite system. 6 2 Somewhat differ
ently, the European Space Agency (hereinafter "ESA") 
charges commercial market prices to some users while 
offering reduced rates to others. The ESA distributes the 
remote-sensing data gathered by its ERS satellites accord
ing to a 1994 pricing policy mat distinguishes between 
internal users, who receive data for free, and external us
ers, who pay for data. 6 3 Commercial users are charged a 
commercial price for data. 6 4 Researchers receive data ei
ther for free or at a reduced price, according to the level of 
approval their projects have been given by the ESA. 6 5 

By contrast, the United States distributes Land-
Sat data at the cost of consumer request, not including 
any amortization of the cost of developing the satellite 
system. 6 6 Such a generous policy is possible only be
cause the United States government sustains the cost of 
developing, building, and launching the satellites. 6 7 The 
generosity of the United States government may be ex
plained by the well-demonstrated principle that invest
ment in space technology has a multiplier effect of seven 
on the gross national product. 6 8 That means every dollar 
invested by the government in space technology produces 
an increase of seven dollars in the nation's economy. 

The state practice among the space-faring pow
ers with regard to the distribution of remote-sensing data 
varies widely. Where there is no consistent state prac
tice, no principle of non-discriminatory distribution can 
arise in customary international law. Accordingly, Cor
nucopia cannot be found to be in violation of customary 
international law with regard to its distribution of the 
ESI-1 data. 

2. None of the space law treaties conta in 
any provision requiring non-d i scr iminatory 
distribution of remote-sensing data. 

There are five major space law treaties. None of 
them contain any provision requiring the non
discriminatory distribution of remote-sensing data. 

The United Nations created the ad hoc Commit
tee on the Peaceful Uses of Outer Space in 1958, later 
transforming it into the permanent committee, 
COPUOS, in 1959. 6 9 COPUOS initiated the creation of 
a multilateral legal regime for outer space. The "Treaty 
on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, Including the Moon 
and Other Celestial Bodies" (hereinafter "Outer Space 
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Treaty") came into force in 1967 and provides the "foun
dation of the international legal order in outer space." 7 0 

WITH THE EXCEPTION OF ARTICLE I, WHICH 
THIS BRIEF WILL DISCUSS AT LENGTH 
BELOW, THE REMAINDER OF THE 
OUTER SPACE TREATY IS RELATIVELY 
STRAIGHTFORWARD. THE OUTER 
SPACE TREATY CONTAINS NOTHING 
REGARDING THE DISTRIBUTION OF RE
MOTE-SENSING DATA. NANDASIRI 
JASENTULIYANA, PRESIDENT OF THE 
INTERNATIONAL INSTITUTE OF SPACE 
LAW, SUMMARIZES THE CONTENTS OF 
THE OUTER SPACE TREATY AS FOL
LOWS: 

The first three articles provide the framework for the 
peaceful exploration and use of outer space. From these 
articles the basic legal elements of space law are derived: 
application of international law and the United Nations 
Charter to space activities; recognition of common in
terest of all humankind in space exploration and use of 
outer space; and, prohibition of national appropriation or 
territorial claims in outer space, making outer space an 
area res communis 

The rest of the fourteen articles, specially Article V 
through LX, refer to State conduct, that is, how they 
should carry out their space activities to ensure that the 
first three principles of the Outer Space Treaty are em
bodied in all space activities, whether they are carried out 
by government or a private company. These Articles 
forbid States to place in Earth orbit weapons of mass 
destruction or to install military installations on celes
tial bodies; require States to regard astronauts as special 
international envoys and to render them assistance in the 
event of an accident; inform States that, by launching or 
procuring the launch of a space object, they will bear 
international liability for damage their object causes; 
extend jurisdiction to the State that registers a space ob
ject; command States to conduct their space activities, 
including activities on celestial bodies and on the Moon, 
so as to avoid harmful contamination to the Earth's en
vironment; and, instruct States to inform the Secretary-
General of the United Nations of the nature, conduct, 
location, and results of such activities. [Citations omit
ted.] 7 1 

The Outer Space Treaty thus laid the ground
work for the remaining four major space treaties, each of 
which expands on basic principles contained in the Outer 
Space Treaty. 7 2 None of those treaties address the distri
bution of remote-sensing data. The absence of any pro
vision, in any of the five treaties, requiring the non
discriminatory distribution of remote-sensing data is both 
conspicuous and meaningful in light of the extensive 
negotiations regarding remote-sensing that were taking 
place in COPUOS while the treaties were negotiated. 
The clear implication is that no agreement existed in the 
international community regarding any regulation of the 
distribution of remote-sensing data. 

3 . The c o m m o n he r i t age p r inc ip l e e x 
pressed in the Ou te r Space T r e a t y canno t b e 
in te rpre ted to r equ i r e the n o n - d i s c r i m i n a t o r y 
d i s t r i bu t ion of r emote - sens ing d a t a . 

Both Cornucopia and Soliscalor are parties to 
the Outer Space Treaty. The treaty does not directly ad
dress remote-sensing activities. 7 3 Soliscalor may never
theless assert that Article I of the Outer Space Treaty, 
often referred to as the "common heritage principle," has 
implications for remote-sensing activities. The common 
heritage principle states that "the exploration and use of 
outer space . . . shall be carried out for the benefit and in 
the interests of all countries irrespective of their degree of 
economic or scientific development, and shall be the 
province of all mankind." 7 4 Article I of the Outer Space 
Treaty thus requires the use of outer space be for the 
benefit of all countries. 7 5 The scope and meaning of Ar
ticle I has been subject to much debate. 

The Vienna Convention on the Law of Treaties 
(hereinafter "Vienna Convention") addresses the proper 
way to interpret the meaning of language in a treaty. 7 6 

Article 31 of the Vienna Convention mandates that the 
meaning of the common heritage principle must be de
termined according to its plain language and in light of 
its underlying purpose, stating in paragraph 1, "A treaty 
shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in 
their context and in light of its object and purpose." 7 7 

Article 31 is recognized as customary international law. 7 8 

As such, it is binding upon states whether or not they are 
parties to it. 7 9 Furthermore, because the Vienna Conven
tion is customary international law, it applies retroac
tively to treaties that predate the Vienna Convention. 8 0 

The wording of Article I of the Outer Space 
Treaty has been criticized as too vague to create a binding 
commitment of any kind. 8 1 On its face, the language 
lacks the minimum of precision expected from a legal 
document. 8 2 Worse still, the language strikes broadly 
enough to cripple the "cardinal norm of the Treaty—that 
of freedom of outer space." 8 3 If not restricted in its 
scope, Article I might be read to prohibit any single state 
from utilizing space resources at all. 

According to the Vienna Convention, Article I 
cannot be interpreted in a way that interferes with the 
basic purpose of the Outer Space Treaty to ensure the 
development of space resources. Therefore, it is not sur
prising that major space-faring nations were quick to 
limit the reach of Article I. Yuri Kosolov, the Soviet 
delegate to COPUOS, expressed the Soviet Union's 
view, stating, "[T]he principle of international coopera
tion in exploring and using outer space for peaceful pur
poses is given body through the conclusion of specialized 
treaties by States and international organizations. This is 
understandable, since the character and degree of participa
tion of States in international space projects depend, ul
timately, on their will ." 8 4 

Similarly, speaking before the United States 
Senate prior to ratification, Ambassador Arthur Goldberg, 
the chief United States negotiator of the Outer Space 
Treaty, assured the Senate that Article I was merely a 
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statement of general goals and that separate international 
agreements would be required to cover the use of particu
lar satellites. 8 5 Statements by the United States Senate 
prior to the ratification of the Outer Space Treaty clearly 
indicate that its interpretation of Article I precluded any 
non-discrimination principle. The United States Foreign 
Relations Committee insisted on attaching an understand
ing in its report stating, "It is the understanding of the 
Committee on Foreign Relations that nothing in Article 
I, paragraph 1 of the Treaty diminishes or alters the right 
of the United States to determine how it shares the bene
fits and results of its space activities." 8 6 

Since the Outer Space Treaty came into force, 
no state has relied on its language to assert claims to 
results obtained by another country through its space 
activities. 8 7 Russian scholar V.M. Postyshev of the 
USSR Academy of Sciences stated that Article I "cannot 
be reduced at the present stage to the distribution of any
thing." 8 8 Clearly, the aspirational language of the treaty 
does not create a duty to distribute remote-sensing data in 
a non-discriminatory manner. 

Continuing debate surrounding the meaning to 
be given to the common heritage principle further un
dermines any attempt to find binding language in Article 
I. When COPUOS finished debating Resolution 41/65, 
it began consideration of a new item entitled, "Considera
tion of the legal aspects related to the application of the 
principle that the exploration and utilization of outer 
space should be carried out for the benefit and in the in
terests of all States, taking into particular account the 
needs of developing countries." 8 9 As the title indicates, 
that item is an attempt to find meaning in the common 
heritage principle. 9 0 The very length of the tide indicates 
that the members of COPUOS had difficulty agreeing 
even on the parameters of the debate. 9 1 

The inclusion of that item on the agenda must 
be viewed as an admission that the Outer Space Treaty 
did not create any affirmative duty to share the benefits of 
space activities, including remote-sensing data. Jasentu-
liyana comments that the developing nations "seem to 
say that they have lost their confidence in the moral ap
peals as embodied in the spirit of Article I of the Outer 
Space Treaty, and that remedy lies in the establishment 
of an international legal framework regulating space co
operation and requiring the developed countries to cooper
ate within specified limits." 9 2 The day may come when 
states are legally bound to share remote-sensing data, but 
Article I does not create such a duty. 

II. THE M A N N E R IN WHICH C O R N U 
COPIA C O N D U C T E D THE ESI-1 P R O J E C T 
WAS IN COMPLIANCE WITH I N T E R N A 
TIONAL L A W . 

Assuming arguendo that the non-discrimination 
principle as expressed in Principle XTJ of Resolution 
41/65 is a rule of international law, Cornucopia has not 
breached any duty established by that principle. 

A. The n o n - d i s c r i m i n a t i o n p r inc ip l e d o e s 
not requi re any pa r t i cu la r pr ice or p r i c i n g 
s t ruc tu re for r emote - sens ing d a t a . 

Principle XII requires that states have access to 
remote-sensing data on a "non-discriminatory basis" and 
on "reasonable cost terms." 9 3 The ordinary meaning of 
that language has been the source of continuing debate. 9 4 

The phrases "non-discriminatory'' and "reasonable cost" 
can be seen as conflicting, perhaps even as mutually ex
clusive. 9 5 As discussed above, states have reached differ
ing conclusions as to implementation of so-called non
discriminatory data distribution policies. The ESA pur
ports to require non-discriminatory distribution and yet 
openly treats different classes of users to different 
prices. 9 6 The United States originally defined non
discrimination to mean "without preference, bias, or any 
other special arrangements (except on the basis of na
tional security concerns . . . ) . . . which would favor one 
buyer or class of buyers over another." 9 7 Later, the 
United States changed its policy to allow certain re
searchers and agencies to acquire data more cheaply than 
other users. 9 8 

Because there is no apparent plain meaning of 
Principle XII, an analysis of its underlying purpose is 
required. The lengthy negotiations in COPUOS leading 
up to the adoption of Resolution 41/65 clarify that par
ticipating states sought to create a system mat would 
foster the development of remote-sensing technology. 
Full development of remote-sensing technology and the 
remote-sensing industry depends upon a regulatory re
gime that creates certainty for investors. 9 9 A fully devel
oped remote-sensing industry would benefit all mankind 
by gathering information that could be used to improve 
the quality of decision-making in areas ranging from na
tional defense to urban planning. 1 0 0 Better information 
gathered through remote-sensing could enable further 
development of natural resources, better land manage
ment, more accurate terrain mapping, and more complete 
climactic and environmental observation. 1 0 1 Space-faring 
powers such as the United States, Russia, Canada, 
Europe, Japan, and India already apply their remote-
sensing technology to those purposes and emerging 
space-faring nations consider remote-sensing to be essen
tial for economic development. 1 0 2 

Resolution 41/65 moves toward the achieve
ment of those noble goals by guaranteeing that states and 
private entities who invest the enormous capital required 
to develop new technology, build satellites and ground 
stations, and launch satellites into orbit will be able to 
make use of those satellites. 1 0 3 Governments and corpo
rations alike would find the level of investment risk pro
hibitive without assurances that remote-sensing satellite 
operators would be free to gather data and distribute it 
advantageously.1 0 4 Therefore, COPUOS and the General 
Assembly adopted Resolution 41/65 to create a stable and 
predictable regime that would foster the development of 
remote-sensing. 

In light of that underlying purpose, Principle 
XJJ cannot be read to require sensing entities to donate 
expensively acquired data. 1 0 5 Further, sensing entities 
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must be allowed to recoup research and development 
costs and to generate a profit from their investment. 1 0 6 

To interpret Principle XII otherwise would effectively cut 
off investment in remote-sensing technology and thereby 
frustrate the purpose underlying Resolution 41/65. An 
interpretation that frustrates the underlying purpose is 
contrary to the rules of the Vienna Convention. Princi
ple XII, therefore, requires only that remote-sensing data 
be distributed on commercially reasonable terms. 

B . The pricing structure chosen by E w i n g 
does not i l legal ly discriminate against S o l i s -
c a l o r . 

The pricing structure about which Soliscalor 
complains licenses ground-stations around the world to 
receive ESI-1 data, enhance it, and sell it to other cus
tomers. The licensing agreement structure is not per se 
discriminatory. The United States relies on the identical 
procedure for the distribution of its data from commercial 
satellites such as Orbimage-2. 1 0 7 Further, Soliscalor was 
itself eligible to host a ground-station and, indeed, nego
tiated with Ewing to place a ground-station in Soliscalor. 
Those negotiations failed because Soliscalor insisted on 
commercially unreasonable and preferential treatment 
contrary to the legal position taken by Soliscalor before 
this Court. 

The pricing structure created by Ewing is com
mercially reasonable. The $200 per scene reduction in 
the price of unenhanced stored data that Ewing affords to 
Wizzaly is a direct effect of the Lumino license. That 
price reduction cannot be evaluated outside of the context 
in which it occurs. First, Wizzaly pays Ewing $500,000 
per year for its license. Second, Wizzaly was required to 
build a very expensive ground-station in order to take 
advantage of the license. A similar ground-station in 
1998 cost approximately $500,000 U . S . 1 0 8 Third, al
though Lumino was the only ground-station to elect the 
option of downloading stored data, that option was of
fered to all of the ground-station operators. The context 
of the $200 per scene discount clarifies that the discount 
is part of a commercially reasonable pricing structure that 
treats similarly situated customers in a similar way. 
Soliscalor is not similarly situated to Wizzaly and mere-
fore may be treated differently. 

C . The Presidential Decree of 2 May 2 0 0 0 
does not violate the principle of n o n 
d i s c r i m i n a t i o n . 

The non-discrimination principle is subject to a 
national security exception. The concept of sovereignty 
in international law dictates that states may employ oth
erwise unavailable means when national security is at 
stake. 1 0 9 Sovereignty further dictates that each state 
alone has the power to determine what constitutes its 
own national security interests. 1 1 0 

France restricts the distribution of remote-
sensing data by Spot Image for national security rea
sons. 1 1 1 The Council of the European Communities 

explicitly authorized Member States to refuse requests for 
remote-sensing data based on concerns regarding "interna
tional relations and national defence." 1 1 2 Similarly, the 
original United States definition of "non-discriminatory 
basis" made an explicit reservation for national security 
concerns. 1 1 3 Current United States policy recognizes the 
tension between national security interests and the impor
tance of widely available access to remote-sensing data 
and attempts to strike a balance between the two . 1 1 4 For 
example, the "shutter clause" allows for the suspension 
of remote-sensing data gathering and distribution during 
sensitive t imes. 1 1 5 

Despite the recognition of the tension between 
widespread data dissemination and national security, 
states continue to maintain for themselves the sovereign 
right to determine the scope of their own national secu
rity interests. The United States remote-sensing legisla
tion and regulations thereto do not define the term "na
tional security" anywhere. 1 1 6 The United States has ex
panded its concept of national security to protect its al
l ies . 1 1 7 At the request of Israel, the United States refused 
to allow the private Orbital Science Corporation to coop
erate in the Eyeglass Project with a private Saudi Arabian 
firm to construct a remote-sensing satellite. 1 1 8 Further
more, in the modern post-Cold War era, national security 
increasingly incorporates economic security. 1 1 9 Accord
ingly, the United States has further expanded its defini
tion of "national security to include humanitarian, eco
nomic, political, and military concerns." 1 2 0 

Other states also reserve for themselves the right 
to define the scope of their own national security inter
ests. Many examples can be found in the interpretation 
of the Security Exceptions provision of the General 
Agreement on Tariffs and Trade (hereinafter "GATT"). 1 2 1 

Article XXI of the GATT provides that no state shall be 
prevented "from taking any action which it cons iders 
necessary for the protection of its essential security inter
ests." (Emphasis added.)1 2 2 The Preparatory Committee 
gave a great deal of thought as to the breadth of the na
tional security exception and ultimately drafted language 
that left each state the freedom to decide its own national 
interests. 1 2 3 Subsequently, the resolution of disputes 
surrounding Article XXI, such as the boycott of Portu
guese goods by Ghana in 1961, clarified that each con
tracting party was the sole judge of its own essential 
security interests. 1 2 4 Similarly, in the discussion of 
Czechoslovakia's 1949 complaint about the refusal of the 
United States to even identify the strategic commodities 
that were subject to export controls, it was stated that 
"every country must be the judge in the last resort on 
questions relating to its own security." 1 2 5 

Similar to the Security Exceptions in GATT, 
the scope of the national security exception to the princi
ple of non-discriminatory distribution is left to the indi
vidual determination of states. The Presidential Decree of 
2 May 2000 prohibiting the dissemination of ESI-1 data 
to Soliscalor falls within that national security excep
tion. The Decree states on its face that Soliscalor has 
proven its hostility to Comucopian interests. Further
more, while Cornucopia has the sovereign right to define 
its own national interests in any way it desires, the defi-
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nition chosen is not beyond the scope of that chosen by 
the United States. 1 2 6 Nevertheless, if Cornucopia is re
quired to justify its prohibition of the sale of ESI-1 data 
to Soliscalor, it need only point to Soliscalor's harsh 
rhetoric aimed at Cornucopia. 

D . The c o m m o n he r i t age p r inc ip le in t h e 
Ou te r Space Trea ty requ i res C o r n u c o p i a o n l y 
to refrain from in te r fe r ing with S o l i s c a l o r ' s 
access to space r e s o u r c e s . 

Soliscalor may assert that the common heritage 
principle in the Outer Space Treaty requires Cornucopia 
to share its remote-sensing data in some particular fash
ion. As discussed above, the common heritage principle 
creates no such duty of wealth-sharing. The widespread 
rejection of the Moon Treaty proves that the common 
heritage principle does not require wealth sharing. On its 
face the Moon Treaty purports to clearly define what is 
meant by the term "for die benefit . . . of all coun
tries." 1 2 7 The provisions of the treaty represent "the apex 
of the philosophy of forced wealth sharing." 1 2 8 This in
terpretation of the common heritage principle so nar
rowly restricts the rights of states that only nine rela
tively minor states ratified the treaty. Further, the United 
States and the Soviet Union, the only two states to make 
a lunar landing, openly opposed the treaty. 1 2 9 

More recently, the working paper submitted by 
France and Germany at the 1995 Session of the Legal 
Subcommittee of COPUOS articulated the concerns that 
developed nations, like Cornucopia, have in regard to 
space cooperation and sharing of resources. The paper 
has two basic premises: "[Fjirst, that States are free to 
determine all aspects of their cooperation, whether it is 
bilateral or multilateral or whether it is commercial or 
non-commercial, including of course development coop
eration; second that States shall choose the most efficient 
and appropriate mode of cooperation in order to allocate 
resources efficiently." 1 3 0 

Finally, COPUOS closed its debate on the 
common heritage principle with the "Declaration on In
ternational Cooperation in the Exploration and Use of 
Outer Space for the Benefit and in the Interests of All 
States, Taking into Particular Account the Needs of De
veloping Countries" (hereinafter the "1996 Declara
tion"). 1 3 1 That document declares explicitly that "[s]tates 
are free to determine all aspects of their participation in 
international cooperation in the exploration and use of 
outer space on an equitable and mutually acceptable ba
s is ." 1 3 2 The 1996 Declaration suggests that space-
capable states "should" contribute to international coop
eration to assist developing states, but does not purport 
to require such cooperation. 1 3 3 

Cornucopia has done nothing to limit Solis
calor's freedom to develop its own space program to ac
cess the common resources of outer space. The common 
heritage principle of the Outer Space Treaty does not 
require any more. 

E . Cornucop ia has compl ied wi th all r e l e 
van t duties found in o the r i n t e r n a t i o n a l i n 
s t r u m e n t s . 

1. C O R N U C O P I A HAS C O M P L I E D W I T H 
T H E O B L I G A T I O N S IN R E S O L U T I O N 
4 1 / 6 5 . 

SOLISCALOR MAY ASSERT THAT RESO
LUTION 41/65 OPERATES TO CREATE A 
RANGE OF DUTIES ON CORNUCOPIA IN 
ADDITION TO THE NON-DISCRIMINATION 
PRINCIPLE PREVIOUSLY DISCUSSED. 
FOR ALL THE REASONS DISCUSSED 
ABOVE, THAT RESOLUTION IS NOT A 
BINDING INSTRUMENT OF LAW. AS
SUMING ARGUENDO THAT THIS COURT 
FINDS THAT CORNUCOPIA IS BOUND BY 
RESOLUTION 41/65, CORNUCOPIA HAS 
COMPLIED WITH ALL THE OBLIGATIONS 
CONTAINED THEREIN. 
Cornucopia has not breached any duty to assist 

Soliscalor because Soliscalor never sought assistance 
from Cornucopia. The strongest formulations of the 
duty to cooperate in the development of technology, lo
cated in Resolution 41/65, predicate such a duty on the 
request for assistance. 1 3 4 At the time that Soliscalor was 
attempting to build its own remote-sensing satellite sys
tem, it purported to have technology superior to that of 
Cornucopia. Soliscalor announced that the Solars tar 3 
had an optical resolution of 3m/8m. At that time, Cor
nucopia had only the SatView system, with an optical 
resolution of 4m/10m. 

Cornucopia did not breach any duty to consult 
with Soliscalor or to allow Soliscalor the opportunity to 
participate in the ESI-1 project. Cornucopia did engage 
in consultations with Soliscalor concerning the ESI-1 
project and did offer to allow Soliscalor's participation in 
the project. Ewing engaged in negotiations with Solis
calor for that state to host a ground-station. Those nego
tiations failed because Soliscalor insisted on commer
cially unreasonable terms and preferences contrary to the 
legal position Soliscalor argues before this Court. 

Finally, as discussed above, Cornucopia's ban 
on the sale of ESI-1 data to Soliscalor falls within a rec
ognized national security exception applicable not only 
to the non-discrimination principle but also to any duties 
to cooperate or allow participation in remote-sensing 
activities. 

2 . Cornucop ia has compl ied wi th the obliga
t ions in the In t e rna t i ona l T e l e c o m m u n i c a t i o n 
U n i o n . 

Cornucopia and Soliscalor are both members of 
the International Telecommunication Union (hereinafter 
"ITU"). Article 1 of the Constitution of the ITU con
tains language reflecting the common heritage principle 
discussed above. 1 3 5 That Article, however, limits the 
purpose of the ITU to improving international telecom
munications. 1 3 6 The definitional section of the Constitu
tion does not include remote-sensing activities within the 
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deflation of telecornmunications. 1 3 7 In any event, for all 
the reasons discussed above, Cornucopia has complied 
with any reasonable understanding of the common heri
tage principle and Soliscalor has not complained of any 
violation of any obligation created by the ITU. 

I I I . THE I N J U N C T I V E R E L I E F S O U G H T 
BY S O L I S C A L O R IS N O T A V A I L 
ABLE F R O M T H I S H O N O R A B L E 
C O U R T . 

It is well established in customary international law that 
a state incurs international responsibility when it fails 
to exercise due diligence to prevent a citizen from 
breaching international law. 1 3 8 A corporation is a ju
ridical citizen of the state in which it is incorporated.1 3' 
Therefore, Cornucopia could be held liable if Ewing had 
committed any violation of international law. How
ever, the injunctive remedy sought by Soliscalor is 
simply not available. 

A . Permanent injunctive relief is beyond 
the power of this Court. 
The International Court of Justice grants judgments that 
are final, without appeal, and binding upon the parties 
before the Court . 1 4 0 The Statute defines the procedure 
by which judgments are reached, but does not prescribe 
the remedies that the Court may award. 1 4 1 The Interna
tional Court of Justice may and does grant temporary 
injunctive relief, called provisional measures, to main
tain the status quo between the parties until final judg
ment on the merits is reached 1 4 2 Such a power is 
granted expressly by Article 41 of the Statute. 1 4 3 The 
Court has formulated for itself a set of rules to deter
mine when and how provisional measures are to be in
dicated 1 4 4 

No analogous provision of the Statute author
izes the issuance of permanent injunctive relief at the 
time that a final determination on the merits is reached 
The Court therefore has not formulated any analogous set 
of rules to prescribe when and how permanent injunctive 
relief would be issued. The granting of permanent in
junctive relief may be beyond the power of any interna
tional tribunal. 1 4 5 Accordingly, this Honorable Court 
has never in the past issued permanent injunctive relief. 

B . This case is not appropriate for the i m 
pos i t ion of injunct ive relief. 

This case does not warrant the extension of this 
Honorable Court's power so as to award a novel remedy. 
This Court's ordinary judicial function is to declare the 
state of international law and the relative rights of the 
parties before i t . 1 4 6 This Court presumes as a matter of 
law that a state against which a binding and definitive 
judgment has been made will comply with that judg
ment . 1 4 7 

Although instances of non-compliance with this 
Court 's judgment are not unheard of, most states have 
complied. With only one exception, all instances of 
non-compliance were on the part of states brought un
willingly before this Court. 1 4 8 In that single exception, 

the Corfu Channel Case, the judgment was ultimately 
satisfied, albeit over 40 years later. 

By contrast, examples of compliance abound. 
Perhaps the best example is the Territorial Dispute Case 
between Chad and Libya. 1 4 9 In that case, this Court re
solved an old boundary dispute between Chad and Libya. 
Libya had militarily occupied the Aouzou Strip, claimed 
by Chad, for 20 years. When this Court ruled in 1994 
the Aouzou Strip properly belonged to Chad, it did not 
order Libya to withdraw nor did it attempt to design 
methods for the transfer of the land in question. 1 5 0 In
stead, the parties implemented their own plan for the 
peaceful transfer of the Aouzou Strip with the assistance 
of the United Nations. 1 5 1 

The facts of this case do not present any reason 
to deviate from this Court's usual practice as demon
strated in the Territorial Dispute Case. Cornucopia has 
willingly come before this Court, making no protest 
concerning jurisdiction. Cornucopia's willingness to 
abide by its international obligations is exemplified by 
its incorporation of international law into its domestic 
legislation. Therefore, this Court has every reason to 
presume that Cornucopia will comply with international 
law as this Court declares it. 

S U B M I S S I O N S T O T H E C O U R T 

For the foregoing reasons, the Government of 
Cornucopia, the Respondent in this matter, respectfully 
requests that this Honorable Court: 

1) ADJUDGE AND DECLARE that 
Cornucopia is under no obligation to 
adhere to any principle of non
discrimination regarding the access to 
remote-sensing data; 

2) ADJUDGE AND DECLARE, in the 
alternative only, that Cornucopia has 
in no way violated the principle of 
non-mscrimination with regard to 
Soliscalor, and 

3) ADJUDGE AND DECLARE, in the 
further alternative, that Soliscalor is 
not entitled to the injunctive relief 
sought. 
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DISCUSSION SESSION 
by Dr. Olivier Ribbelink 

Before the start of the discussion session, the 
chairs of sessions 3, 4, and 1 gave a short 
summary presentation of their sessions, as 
well as the Rapporteur of session 2. Their 
remarks were then summarized by the 
President of the IISL, who chaired the 
session. The discussion focused on the 
following topics: 

Remote sensing: 

The first intervention was by J o a n n e 
Gabrynowicz (USA) who commented on 
the issue of dual use of remote sensing 
satellites. Since the UN Principles do not 
include military satellites, nor commercial 
satellites, COPUOS has no authority to 
discuss issues that involve national security. 
The question was brought up whether the 
UN indeed has no jurisdiction on military 
issues. Luc Dufresne stated that cornmercial 
and private systems - commercial activities 
directly or indirectly undertaken by states 
fall outside the scope of the UN 1986 
Remote Sensing Principles. He is in favor of 
law-making for private enterprise to act like 
states in this respect. Prof. Andem stressed 
tha t the above-ment ioned prob lem 
emphasizes the important role of private 
international law and that we have to make a 
distinction between public and private 
international law. Also, there is a need for 
the harmonisat ion and unification of 
national laws. Dr. Ribbelink pointed out 
that this debate involves the disctinction 
between acts iure imperii and acts iure 
gestionis, and thus of sovereign irrtmunity 
and various jurisdictional issues. This could 
be, and maybe should be, a topic for further 
and more detailed discussion in the future. 
Dr. Bourbonniere referred to the fact that 
market structures will determine the future. 

We should consider in future discussions 
what is the supply side and what is the 
demand. Dr. Rao recalled the rapid 
technological changes and the much 
overlooked question that the user must be 
known. We need a good definition of "user", 
because the question "who is the user?" 
refers to a very important aspect of the 
matter, whether the producer also uses the 
data or whether that is someone else. Prof. 
C h r i s t o l stated that the gathering of 
intelligence information involves not only 
space law but also international law in 
general and international humanitarian law. 
The issue is the legality of the unilateral 
gathering of reconnaissance information in 
order to maintain self-defence. He warned 
that we should beware of the tyrany of 
labels; we must think in broader terms. 

Dr. Perek commented on the paper by V . 
Pop. According to him there is no problem 
with the present definition of celestial 
bodies. That definition worked well for 
several decades. Dr Perek also commented 
on the paper by J. Steptoe on space debris. 
He agreed that there is a need for a treaty, 
and that we should begin discussions on that 
legal instrument now, because it takes so 
long to reach agreement (start now, if we 
want to adopt a document within forty 
years...) 

Military uses of outer space: 

Dr. Haeck asked Dr. Achilleas whether he 
thought that human rights law would apply 
in time of war. Dr. Achilleas pointed out 
that on the one hand there are references to 
times of war in the human rights texts and 
that on the other hand there is a certain 
possibility that the full exercise of human 
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rights in times of war will be restricted 
and/or limited. 
Dr . V a n F e n e m a commented on Dr. 
Frankle 's paper. He agreed with Dr. 
Frankle, but added that nevertheless a 
certain link exists between the treaties as 
some states did not ratify the Rescue 
Agreement prior to the finalisation of the 
Liability Convention and the Registration 
Convention. He gave the example of The 
Netherlands as one of the countries which 
only ratified the Rescue Agreement after 
these two other Conventions had entered 
into force. However, one should keep in 
mind that the launching state under the 
Registration convention is not automatically 
also the launching state under the Liability 
Convention. Dr . M.M. Esquivel de Cocca 
reminded that the state of registry is one of 
the launching states under the Liability 
Convention. According to Prof. Christol 
the issue of proof should not be too difficult 
here. Prof. Andem recalled the law of 
nationality, and analogies with maritime 
law, because if there is any accident with an 
aircraft one looks at the nationality of the 
aircraft. In terms of liability the nationality 
aspect should be taken into account. 
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