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Introduction 

In broad terms a major conflict exists 
between two critical interests. These are the 
peaceful exploitative aspects of the space 
environment and the perceived security 
needs of States. On the one hand all of 
humanity benefits from the fullest use of 
space-based communications, remote 
sensing, and scientific inquiry. Satellites 
can also be employed defensively. They can 
serve as operational elements of a State's 
right to preserve its sovereignty and 
territorial integrity. 

The June 2000 conversations 
between President Clinton and President 
Putin, because of their focus on national 
defense, implicitly were related to the means 
whereby the threat of large space debris 
might be dealt with. At present the world's 
strategic environment may be moving from 
the policy of mutual assured destruction, i.e., 
of an unlimited response to a preceeding 
attack, as a means of deterrence, to the 
establishment of a nationwide defense shield 
referred to as National Missile Defense 
(NMD), designed to protect against 
incoming foreign warheads. The rationale 
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for such a defensive shield is that so-called 
"rogue" States might acquire and use nuclear 
weaponry against the United States. 

The Republican candidate for the 
U.S. President, Mr. George W. Bush, has 
taken the position that the United States 
should reduce substantially the number of 
American nuclear weapons, while building, 
both in the United States and abroad, an 
extensive defense system to guard against 
missile attack. His plans call for a 
comprehensive missile defense that could be 
launched from land, air, and outer space. 
Mr. Bush has suggested that the United 
States should reduce the number of its 
nuclear warheads to lower levels than 
suggested by Mr. Clinton. 

In June 2000 a Russian spokesman 
viewed as unacceptable existing "American 
plans for an antimissile system [since it 
constituted] an attempt to break out to full 
superiority in the military sphere."1 Behind 
this observation was the concern that the 
proposed U.S. approach would violate the 
1972 Antiballistic Missile Treaty, which 
bans the construction of large missile 
shields.2 Perceptions of strategic security 
between the two countries continues to be 
influenced by the American Strategic 
Defense Initiative (Star Wars proposal) of 
March 23, 1983. 
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In his speech to the Russian Duma 
on June 5, 2000 Mr. Clinton stated "I 
believe we ought to be able to proceed in a 
way that preserves mutual deterrence, 
preserves strategic stability, and preserves 
the ABM Treaty."3 It has been thought that 
Mr. Clinton's remarks about the ABM 
Treaty were the reason for Mr. Putin to 
acknowledge a concern for the potential of 
so-called "rogue states."4 It called for the 
creation of a joint center for monitoring 
nuclear missile launches. 

Lurking behind all proposals for the 
practical elimination of dangerous space 
debris, which can cause damage to objects in 
space and to persons and property on Earth, 
is the important concern that any rule of law 
applicable to and inhibiting the threat of 
debris might also be applicable to active 
satellites engaged in national security 
activities. This is based on the assumption 
that among the possible means for protection 
against space debris are satellites and 
missiles, even though the employment of 
such services could itself produce unwanted 
debris. It is extremely doubtful that the two 
major space countries would risk the use of 
nuclear weaponry to deal with the threat of 
debris. Such a use would be wholly beyond 
and outside of international legal standards 
of reasonableness and proportionality 
applicable to the exercise of force in a 
State's defense.5 

From both the political and the legal 
perspective clearly there is a need to allow 
States likely to be harmed by foreign space 
debris to take unilateral action with respect 
to such debris without derogating from the 
right of States in general to take unilateral 
protective measures against aggressive 
foreign anti-satellite satellites or aggressive 
foreign ballistic missiles. 

Operational procedures for 
neutralizing large foreign non-functional 
space objects and component parts, which 
constitute debris, are limited. One means, 

conducted in space, might be direct contact 
with the offending debris by a space object 
of the shuttle type, in order to reposition it in 
a safer orbit or to facilitate its entry into the 
atmosphere with the expectation that it 
would then self-destruct without causing 
harm to persons and property on Earth. This 
would not be an immediate response to the 
threat. 

Another procedures might be the use 
of lasers by anti-satellite satellites or ground 
based missiles. Successful use of such 
devices would produce smaller debris, 
which, under optimal circumstances would 
vaporize before it reached the Earth's 
surface, although it would create for a while 
new dangers to satellites operating in the 
vicinity of the new fragments. The response 
time might be shorter than that of a close 
approach by a shuttle. 

For smaller debris, both foreign and 
that produced by the threatened State, 
reliance might be had on a permanently 
installed collecting device. Presumably this 
device could be operated by non-military 
authorities. But, anti-satellite and missile 
operations would be military in nature. 

It is also important to mention at the 
outset that different legal approaches govern 
the use of protective measures by a State 
against debris generated by it and that 
produced by a foreign State. There is an 
important distinction between a State's 
exercise of territorial jurisdiction and of 
extra-territorial jurisdiction. 

Role of International Law 

The standard approach to 
international law is that it is not an unlimited 
horizon of moral imperatives. It deals with 
only those subjects of such law including 
customary international law. The problem, 
of course, is to determine what subjects fall 
within the scope of international law. 
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It is evident that international law 
has a great deal to say about the range and 
scope of national sovereignty as well as the 
extent and meaning of national jurisdiction, 
since the exercise of national jurisdiction is 
the means whereby national sovereignty is 
implemented, either effectively or 
ineffectively. There are two geographical 
areas in which States exercise jurisdiction. 
First, it is exercised within a State's territory. 
Second, and with increasing regularity it is 
being exercised by a State beyond its 
territory, e.g., extra-territorial jurisdiction. 
This phase may, if the exercise occurs 
within the territory of another State, raise 
serious questions relating to accommodation 
with or disrespect for the latter's 
sovereignty. 

There circumstances naturally 
produce a general inquiry. If the world's 
scientific and technical community 
understands the factual situation (debris and 
dangers) and has proposed important, if 
limited remedial measures, why it is that the 
world's legal community has riot embarked 
on programs or projects which might 
provide the needed protections? This would 
allow for an orderly approach to the subject 
and could provide procedures designed to 
reduce the prospect for international 
tensions and discord. 

In the era of a sure and steady 
enhancement of the values and interests of 
globalization additional questions must be 
asked: Who is most harmed by space debris? 
Stated otherwise: Who benefits the most 
from the presence of protective legal rules 
and standards? Who can prescribe the rules 
for national responses to threatening debris? 
What are the lawful and effective responses? 

With society's overwhelming 
acceptance of and reliance on electronic 
communications, the private users of such 
facilities can be the greatest losers from the 
presence of space debris. In an economic 
sense the institutions providing such 

services are equally great losers. By the 
same token, governments which have the 
duty to protect the interests of users and 
suppliers are losers when commercial uses 
are disrupted. Governments with their 
concern for national security are losers in 
this separate area. To the extent that 
governments default in the protection of 
commercial uses it may be possible that 
private consortiums will fill the void. 

For a while governments may deem 
it inexpedient to formulate rules and 
standards specifically directed at the 
regulation and control of foreign space 
debris. However, it should not be assumed 
that governments, acting collectively, will 
continually default from taking corrective 
action respecting dangerous debris. In the 
meantime Article 3 of the 1967 Principles 
Treaty mandates that general international 
law is applicable.7 

Role of the United Nations 

Much time and thought has been 
given to space debris by individuals, legal 
and scientific societies, governments, and, 
within specific limitations, public 
international organizations. Despite the 
increasingly serious threat posed by space 
debris to space activities, and despite the 
tremendous outpouring of effort and inquiry, 
as of this date only the Scientific and 
Technical Subcommittee of the UN's 
Committee on the Peaceful Uses of Outer 
Space (COPUOS) has come to grips with 
the subject. If the Legal Subcommittee had 
been engaged to the same extent, perhaps an 
analysis of the kind being undertaken in this 
article would be unnecessary. Regrettably, 
that is not the case. 

The focus of the Scientific and 
Technical Subcommittee has been on the 
means and methods to prevent, mitigate, and 
otherwise reduce the harms, actual and 
potential, produced or yet to be produced by 
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space debris. Beginning in 1994 and 
continuing to the present the subcommittee 
progressively has given attention to the 
subject. In 1994 it focused on measurement 
techniques, mathematical modeling, the 
character of the debris environment, and 

Q 

spacecraft design. In 1995 it gave 
particular attention to measures to mitigate 
the risks of debris.9 In 1996 attention was 
again given to each of the foregoing 
subjects. For example, with regard to 
mitigation, inquiry was directed to shielding 
and collision avoidance.1 0 In 1997 special 
attention was given to modeling of the space 
debris environment and risk assessment.11 

In 1998 the focus was again on mitigation.12 

In 1999 COPUOS gave its approval to the 
Subcommittee's ongoing assessment of the 
"effectiveness of existing mitigation 
practices and to the extent to which they 
were being implemented and stated that 
efforts to model and characterize the debris 
environment should continue."13 The 1999 
Third United Nations Conference on the 
Exploration and Peaceful Uses of Outer 
Space, while supporting the work of the 
Scientific and Technical Subcommittee, 
identified as a potential agenda item for the 
Legal Subcommittee the "legal aspects of 
space debris and review of existing norms of 
international law applicable to i t . . . ."'4 The 
Conference also gave support to a practical 
approach that would facilitate the location of 
space debris, namely, "A disaster mitigation 
system, using scientific, Earth observation, 
data collection and mapping satellites 
coupled with a near-real-time data fusion 
(sic) and distribution system. . . ."15 Such 
efforts, while laudatory, obviously are of a 
limited nature. 

It is true that many worthy scientific 
and technical assessments of means and 
methods to prevent, mitigate, or otherwise 
reduce the harms produced by space debris 
have been made. Their focus has been on 
the avoidance of harm to operational space 

objects by small pieces of fragmented 
launched objects and their component parts. 
They have been directed toward reducing 
the prospect of harms; they have not resulted 
in formal legal prescriptions which would 
allow States, while acting either collectively 
or individually, to engage in measures that 
would prevent to the optimum degree the 
harms to persons and property following the 
impacting of large, non-functioning, space 
objects on functioning space objects or upon 
the surface of the Earth. 

Perhaps the prospect of large space 
debris impacting on the surface of the Earth 
and causing harm there to persons and 
property is quite remote. In this case there 
would be no need for an assessment of a 
threatened State's legal grounds for taking 
protective measures. Perhaps there is the 
fear that if such protective measures were 
accorded legitimacy that such authority 
might be wrongfully extended so as to be 
supportive of imagined national-security 
needs. In such a case the rule would have to 
be designed in such a way as to carefully 
circumscribe its use. Yet, there have been 
instances of Earth-based destruction 
resulting from errant and non-functional 
space objects. Further, existing international 
agreements and general customary 
international law contain prescriptions 
dealing with the boundaries of the inherent 
right of self-defense. 

Missing from existing studies has 
been an assessment of the practical means 
available to prevent large debris from 
causing harm on the Earth to persons and 
property. More importantly there has been 
almost a total absence of analysis of the 
legal premises upon which a State could 
take measures designed to prevent, through 
destruction or other effective procedures, a 
foreign non-operational satellite from 
causing earth-based harms to the threatened 
State. 
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While the international legal 
community has expressed itself on the 
dangers of space debris, it has yet to be 
placed on the agenda of the Legal Sub-
Committee of COPUOS, undoubtedly 
because of the perceived relationship 
between the elimination of threatening space 
debris and the prospect of eliminating 
threatening ASATs. 

The Legality of Unilateral Protective 
Measures 

The failure to write new treaties 
dealing with the extra-territorial exercise of 
jurisdiction over foreign space debris may 
require a threatened State to engage in 
unilateral protective action. It is this 
prospect that I had in mind when I offered as 
a subtitle to this article "The Worst Case 
Scenario." This was based on the 
proposition that collective action taken on 
the basis of existing principles and rules is 
less offensive to the perceptions of its 
national sovereignty on the part of the State 
against which the unilateral protective action 
is taken. Nonetheless, in the face of 
inadequate collective measures, it can hardly 
be expected that a threatened State can fail 
to engage in such reasonable protective 
action as is legally available to it. 

In seeking to arrive at a practical 
answer that could command legal respect it 
is necessary to start with the provisions of 
Article 8 of the 1967 Principles Treaty 
which states that "A State Party to the 
Treaty on whose registry an object launched 
into outer space is carried shall retain 
jurisdiction and control over such object, 
and any personnel thereof, while in outer 
space or on a celestial body."1 6 Thus, the 
question has arisen whether the State of 
registry has rights and duties relating to such 
an object, and in particular whether that 
State has exclusive jurisdiction and control 
when the object threatens operating satellites 

in orbit or when the object, in close . 
proximity to the Earth, e.g., in national 
airspace and no longer in outer space, poses 
dangers of harm to persons and to property 
located on the Earth's surface. Article 8 
does not confer exclusive jurisdiction on the 
State of registry. 

If Article 8 does not preclude a State 
other than the State of registry from 
exercising authority over a foreign 
functional space object, it might be 
supposed that there is also no exclusive 
jurisdiction and control over the object when 
it has taken the form of space-based debris. 
Without endeavoring to dispose of the view 
that a State other than that of registry may 
also exercise jurisdiction and control in a 
definitive manner, owing to space 
limitations, it may be sufficient to point out 
that Article 31 of the 1969 Vienna 
Convention on the Law of Treaties specifies 
that a treaty shall be interpreted "in 
accordance with the ordinary meaning to be 
given to the terms of the treaty in their 
context and in light of its object and 
purpose," and also subject to supplementary 
means of interpretation as set forth in Article 
32 . 1 7 

Debris Defined 

In 1994 under the leadership of K.-
H. Bockstiegel and Maureen Williams, 
following many years of consultations with 
members, the International Law Association 
adopted the Buenos Aires International 
Instrument on Protection of the Environment 
from Damage Caused by Space Debris. In 
Article 1(c) space debris was defined to 
mean "man-made objects in outer space, 
other than active or otherwise useful 
satellites, when no change can reasonably be 
expected in these conditions in the 
foreseeable future."18 "Man-made objects" 
include the launched object, the object when 
it has become non-functional, the 
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component parts of space objects, and 
fragmented bits and pieces, including such 
small items as flecks of paint and solid fuel 
residues, all of which can pose problems for 
orbiting satellites. Small-size orbital debris 
ranges in size from 1/100 mm to 20 cm. 
Included within this list would be the 
decommissioned Iridium fleet and the 
Compton Gamma Ray Observatory.19 

While commentators over time were 
divided as to the identity and composition of 
space debris, there is general support now on 
the part of scholars for the Buenos Aires 
Instrument's definition. Such debris 
includes tiny particles of space junk all the 
way up to very large non-operational space 
objects. Since none of the formal 
international space agreements mentions the 
word "debris," the evolutionary 
development of the present understanding of 
the term is all the more meaningful. 

Sovereignty and Jurisdiction 

As previously noted the exercise of 
jurisdiction by a State is a manifestation of 
State sovereignty. "Control," being used 
conjointly with "jurisdiction" in Article 8 of 
the 1967 Treaty, may be perceived also as a 
manifestation of State sovereignty. In 
commenting on these terms Judge Lachs has 
indicated that they produce certain rights 
and obligations. In particular the expression 
"control" implies that a State of registry "has 
a right to require other States to refrain from 
interfering with the direction and 
supervision of the object or with any of the 
technical arrangements necessary for the 
fulfillment of its mission of exploration and 
use of outer space. It should also be 
interpreted as implying certain obligations 
for the State concerned, in particular those 
of ensuring (a) that the object or the 
personnel thereof do not infringe the 
legitimate rights of other States and (b) that 
the mission they are intended to perform 

does not conflict with the rules of law of 
outer space."20 

It is generally accepted that 
jurisdiction accords to a State the capacity 
under international law "to prescribe" and 

0 1 
"to enforce" a rule of law. Through 
prescriptive jurisdiction States identify 
certain courses of conduct as delictual. 
Professor D.W. Bowett has provided 
examples of the use of prescriptive 
jurisdiction, namely, "criminal, civil, 
commercial codes, or regulations governing 
tax or currency transactions."22 Professor 
Bowett also identifies some of the means 
whereby the enforcement element of 
jurisdiction can be implemented. He 
distinguishes between judicial and 
administrative procedures, with the latter 
including "arrest or seizure."23 

Writing in 1958 C.W. Jenks 
identified as immediate space problems the 
issue of jurisdiction over activities in space 2 4 

and self-protection against interference from 
space or with activities in space. 2 5 He 
observed that jurisdiction in space could be 
exercised by both international institutions 
and by States. In either case "questions will 
arise as to the extent to which and the 
manner in which national authorities may 
protect themselves against interference from 
space with matters within their territorial 
jurisdiction or interfere, by electronic or 
other means, with activities in space for the 
purpose of making such protection effective, 
or for other reasons."26 

Jenks offered specific examples of 
where extra-territorial jurisdiction might be 
appropriate, namely, "interference from 
space with ground-based 
telecommunications or aviation, or damage 
on earth or to aviation resulting from the 
disintegration of space installations." He 
cautioned, however, that "No abstract 
principle is likely to be of much service for 
the purpose of resolving such questions." 
Moreover, he noted that satellites seeking to 
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re-enter the atmosphere would vaporize at 
certain heights so that there might not be a 
real problem. He also observed that when 
the re-entry problem was solved that this 
would create a new set of dangers.2 9 

During the formative period of 
international space law there were numerous 
proposals based on security considerations 
which favored the diversion or destruction 
of space objects under certain circumstance. 
For example, The Davis Draft Code of Rules 
on the Exploration and Uses of Outer Space, 
prepared by British experts in the late 1950s, 
held that a State which had not given its 
consent to the presence of a foreign 
operating space object, was accorded the 
right "to divert or destroy" the offending 
spacecraft, except in the event of an 
emergency landing.3 0 This proposal, 
borrowing from then-existing international 
air law, emphasizes the distinction between 
the prescriptive and the enforcement 
elements of jurisdiction 

Debris and National Jurisdiction 

Following the first space launches an 
increasingly refined science and technology 
have produced a very large number of 
launches, with a majority being successful, 
and a substantial minority being 
unsuccessful. 

Between 1957 and 1999 there were 
3,973 successful launches.31 Between 1993 
and early 1998 there were 39 major space 
losses. 3 2 Between May 8 and November 9, 
1998 there were an additional six 
unsuccessful launches.3 3 In 1999 and in 
2000, unfortunately, there were more. In 
varying degrees both successful and 
unsuccessful launches have produced an 
abundance of potentially and actually 
harmful space debris.3 4 

The threat to successful space 
activities by debris has brought with it a vast 
literature.3 

International inquiries into the 
subject of jurisdiction have a longer history. 
The 1965 version of the Foreign Relations 
Law of the United States, Restatement of the 
Law, Second, was sponsored by the 
American Law Institute. The European 
Advisory Committee participated in the 
section dealing with jurisdiction. The 
Restatement (Third) made modifications.36 

Taking into account these and additional 
17 

studies it has become possible to 
distinguish a.set of principles which in 
appropriate circumstances would allow for 
the extra-territorial exercise of jurisdiction. 

In applying one or more of the 
principles, particularly in light of national 
sensitivity to the prerogatives of 
sovereignty, which, today, is being 
diminished by the forces of globalization, 
account must be taken of limitations on 
jurisdiction to prescribe.38 Thus, Subsection 
(3) of Section 403 of the 1987 Restatement 
contains the admonition: "When it would 
not be unreasonable for each of two states to 
exercise jurisdiction over a person or 
activity, but the prescriptions by the two 
states are in conflict, each state has an 
obligation to evaluate its own as well as the 
other state's interest in exercising 
jurisdiction, in light of all the relevant 
factors, including those set out in Subsection 
(2); a state should defer to the other state if 
that state's interest is clearly greater."39 

Article 9 of the Principles Treaty requires 
that in such situations every State must take 
into account "the corresponding interests of 
other States."40 

At the heart of approaches to the 
national exercise of extra-territorial 
jurisdiction is the concern for national 
security. In recent years this condition has 
been augmented by world outrage over the 
violation of basic human rights. 1 In both 
situations the conduct of foreign nationals is 
perceived as causing harm to the national or 
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international rights and interests of the 
affected State. 

At present six approaches to the 
exercise of extra-territorial jurisdiction have 
emerged. They are territoriality, nationality, 
protective, passive personality, universality, 
and effects. Reference to the principles in 
the context of international space activity 
goes back to the cold war era with its 
concern for self-defense.42 

The applicability of one or more of 
the above principles depends on the State of 
registry of the space object. Thus, it would 
not be questioned if a State of registry, 
pursuant to either the territoriality or the 
nationality theory, were to take unilateral 
action to prevent harms to its persons and 
property. Such action is a frequent 
occurrence when the launch fails or there is 
a reason to destroy the space object or its 
large component parts shortly after take-off. 
A State may employ the territoriality 
principle to deal with external events having 
a harmful impact on its territory. A State 
uses the nationality theory to impose 
constraints on a national, who, while abroad, 
embarks on conduct regarded as injurious to 
the parent State. The passive personality 
theory supports national legislation which 
deals with an act "committed outside its 
territory by a person not its national where 
the victim of the act was its national."43 It 
has been applied to terrorist activities 
directed against nationals "by reason of their 
nationality."44 

Three of the theories take into 
account the fact that the indicated conduct is 
criminal in nature. Thus, the passive 
personality, protective, and universality 
theories respond to conduct that is usually so 
serious as to qualify as a criminal act. The 
protective principle applies to offenses 
occurring outside the affected State by 
individuals who are non-nationals. 
Examples include espionage, counterfeiting, 
falsification of official documents, perjury 

before governmental officials, and violation 
of immigration and customs laws. 4 5 The 
universal principle, which has seen an 
increasingly wide acceptance and 
application in recent years, began with 
punishments of piracy and the slave trade. 
At present it is invoked in order to deal with 
attacks on or hijacking of aircraft, genocide, 
war crimes, and "perhaps certain acts of 
terrorism."46 

Although the protective principle 
may be invoked in order to punish for 
criminal conduct, according to Bowett doubt 
has been raised as to such a limited 
characterization. He has stated that States 
"may claim such jurisdiction in relating to 
conduct which is not generally regarded as 
criminal at all."4 7 Similarly, the universality 
principle has not been limited to criminal 
proceedings. This principle has been 
applied to remedies in tort or restitution by 
affected persons.4 8 The effects principle 
focuses on "activity outside the state, but 
having or intended to have substantial effect 
within the state's territory."49 Examples of 
this principle, which has its basis in injury to 
persons and property within a territorial 
area, include injury caused by firing a 
weapon into a State's territory from abroad, 
sending libelous publications across a 
national boundary, and sending injurious 
products from abroad. The authors of the 
Restatement have summarized this principle. 
Pursuant to it a State may "exercise 
jurisdiction based on effects in the state, 
when the effect or intended effect is 
substantial and the exercise of jurisdiction is 
reasonable."50 

In light of the substantial damage 
which could be inflicted on a State by large 
foreign debris, such as a non-functional 
satellite or component parts, it is evident that 
the territorial, protective, effects, and 
universality principle have application to a 
State's decision to engage in the exercise of 
extra-territorial jurisdiction. Although the 
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harms against which action may be taken by 
a threatened State, as reflected in the 
foregoing examples, appear to be quite 
modest in comparison to the potential harm 
of large space debris, that should not 
exclude the legality of extra-territorial 
jurisdiction respecting such debris. To the 
contrary, the greater the danger the larger is 
the right and the responsibility of a 
threatened State to rely on such jurisdiction 
to engage in protective measures. 

In weighing whether unilateral 
measures should be employed the threatened 
State could rely justifiably on the 
international liability for damage provision 
of Article 7 and the "due regard to the 
corresponding interests of all other States" 
provision of Article 9 of the 1967 Principles 
Treaty. Further, support can be found in the 
1979 Convention on Long-Range 
Transboundary Air Pollution with its 
reference to harms to the human 
environment.51 It recites that States are not 
to "cause damage to the environment of 
other States or of areas beyond the limits of 
national jurisdiction."52 This has led to the 
observation that "there can never be a 
general right to cause substantial damage to 
another State."53 

Concerns Respecting Unilateral Measures 

While, from the perspective of 
harmonious relations between States, the 
exercise by a State of extra-territorial 
jurisdiction may be considered by the 
affected State as an incursion on its 
sovereignty, it is a fact that there are 
numerous instances in which the exercise of 
extra-territorial jurisdiction has been 
accepted. In the vast majority of situations 
there has been no undue burden on national 
security. The invocation has not resulted in 
countermeasures involving force. 
Nevertheless, great caution may be required, 

particularly if tense relations between 
affected States already exist. 

Such concerns should not raise the 
issue of the legality of unilateral measures, 
although in practice, collective protective 
action would be preferred. The concerns 
relate to the means whereby protection 
might be assured. 

The State of registry will monitor its 
space objects and will be aware of possible 
collisions and out of control descents. It 
may be able to avoid collisions and steer 
rogue satellites into ocean areas where those 
elements which are not vaporized will 
descend into open and unpopulated areas. A 
different situation may exist where the rogue 
satellite is subject to the jurisdiction and 
control of a foreign State. In such 
circumstances the State which could be 
impacted may not have detailed and reliable 
information concerning the nature, contents, 
and composition of the non-functioning 
large object. If such information were not 
provided by the State of registry, the 
jeopardized State, particularly in light of the 
presence on some space objects of nuclear-
based fuels, might be compelled to take 
unilateral protective action. The fact that 
such a scenario may be quite remote does 
not obviate the need to assess the legal and 
practical responses to such a situation. 

Conclusion 

With globalization there will be a 
continually enlarging demand for more 
satellites in orbit. They will provide the 
communications and other services required 
to meet the needs for information, and more 
importantly, instant or real time information. 
To meet the needs new satellites must 
increasingly be placed in orbit. With such 
launches there will be failures. Older 
satellites are now completing their life 
expectancies. It is certain that space debris 
will result. Such debris, small or large, will 
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continue to be a threat to space objects and 
to persons and property on Earth. 

Legal responses must be provided to 
the foregoing facts. While scientific and 
technical responses may be forthcoming, 
they, at best, can only mitigate the nature 
and extent of the harm resulting from the 
presence of both large and small debris. 

There is a need for legal rules 
directly applicable to space debris. Such 
agreed upon rules would contain 
prescriptions and enforcement measures 
designed to reduce or eliminate the threat of 
space debris. The duty to achieve such 
results cannot be confined only to the State 
of registry although it must have the central 
responsibility. 

There are a sufficiently large number 
of launching States having a common 
interest in mitigating and eliminating the 
threat of space debris that it can be hoped 
they would constitute a nucleus for forming 
relevant prescriptions and enforcement 
measures. At the present they have avoided 
the issue, possibly because of the perceived 
relationship between eliminating space 
debris and the need for rules allowing for 
defense of a State's territorial integrity. 

Special, if necessary, legal rules for 
protecting against harmful space debris 
should be the product of collective State 
action, and might result in a formal 
international agreement. 

However, absent such an outcome, 
there need only be a recognition of the fact 
that existing international law upholds the 
rights of States to engage in actions which 
have extra-territorial effect. While in a 
highly advanced legal system it would 
always be the best course to proceed by way 
of collective judgments, this is not always 
possible for a less advanced legal system, 
such as the one consisting of international 
law. 

As a consequence of national 
sovereignty a State my enact laws applicable 

within the territory of that State. 
Additionally, a sovereign State may enact 
laws having extraterritorial force, that is, it 
may exercise national jurisdiction and 
control over events occurring beyond the 
areas over which it exercises territorial 
sovereignty. Among the choices open to the 
invoking State the strongest is the protective 
principle. The goals sought by several other 
principles, notably, the territorial and the 
universal principle, can be perceived as 
contributing to the enhancement of the 
substantive authority contained in the 
protective principle. 

In short, the worst case scenario 
would be one in which a State threatened by 
foreign space debris failed to invoke and 
employ the legal opportunities available to it 
via the exercise of extra-territorial 
jurisdiction. 
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