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1 Introduction 

The evolut ion of intellectual 
property law and its applicabil i ty to 
activit ies occurr ing in outer space has 
been cont inuing at a snail 's pace over the 
last decades, whi le private investments 
now exceed public investments in the 
civil ian sector, and market growth has 
been steadi ly tr ipl ing in vo lume (more than 
quadruple in value) each decade. The 
increasing commercia l isat ion of space 
activit ies has thus, not surprisingly, led to a 
widening gap between the slowly evolving 
legal f ramework and the rapidly evolving 
legal prob lems arising f rom private 
enterpr ise and commerc ia l exploi tat ion. 

As concerns Intellectual Property 
Rights (IPR) for outer space activit ies, the 
mi lestones are few and far between. W e 
could cite the NASA act 2 of 1981 , which 
extends the except ion of temporary 
presence 3 to space objects which enter 
the US terr i tory only temporar i ly for the 
purposes of launch ; the 1988 Inter-
Governmenta l Agreement ( IGA) 
concern ing the International Space Stat ion 
(ISS), wh ich provides an extension of 
territorial jur isdict ion to ISS e lements or 
modules carr ied on the UN registry of one 
of the s ignatory States 4 ; and the US 

Copy r igh t©2000 by Bradford L. 
Smith. Published by the American Institute of 
Aeronautics and Astronautics, with permission. 
Released to AIAA/IAF to publish in all forms. 

2 42 U.S.C. 2657 (K) 
3 35 U.S.C. 272 and article 5 ter of the 
Paris Convention of 1883 
4 IGA art. 2 1 , para.2 (1988) 

Space Bill 5 of 1991 , wh ich unilaterally 
extends the territorial jur isdict ion of the US 
patent code to space objects "under 
control or jur isdict ion" of the United States 
for patent infr ingements. 

However, fuel led by industry 
concerns, the pace of change may be 
accelerat ing, as several new init iatives 
have been undertaken in var ious 
instances. The year 2001 may see the 
accompl ishment of the work of the 
European Commiss ion , which has issued 
a Proposal 6 for a Counci l Regulat ion on 
the Communi ty Patent on 1 August 2000, 
in which the applicabil i ty of the Communi ty 
Patent in Outer Space has been 
addressed 7 . Fur thermore, as a result of 
the recommendat ions of a technical 
workshop of the UNISPACE III conference 
held in July 1999 in V ienna, the Wor ld 
Intellectual Property Organisat ion (WIPO) 
now has a study in the definit ion phase of 
any problems which might ar ise f rom the 
use of IPR in outer space. 

Finally, there is a recent 
proposi t ion, at the initiative of France, for 
an item on IPR to be added to the agenda 
of the Legal subcommi t tee of the 
U N C O P U O S (United Nat ions Commi t tee 
on the Peaceful Uses of Outer Space) . 
The current form of the proposi t ion, before 
its introduction to the Delegat ions, is for a 
four-year work ing plan to assess the 
current legal f ramework for the appl icat ion 
of "terrestr ial" intellectual property law to 
space activit ies, and the applicabil i ty of 
national legislation in outer space ; 

5 35 U.S.C. 105 
6 COM(2000) 412 final, 2000/0177 (CNS) 
7 ibid, art.3(2) 
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evaluat ion of the compatibi l i ty of the 
different e lements of exist ing legal 
instruments among themselves, and with 
respect to the relevant provisions of the 
UN treat ies ; assessment of the possible 
role of the C O P U O S and the Legal 
Subcommi t tee concerning a regulation of 
the grant and subsequent use of IPR 
monopol ies wi th extra-territorial effect in 
Outer Space by the Member States ; and 
the deve lopment of specif ic and concrete 
proposals to clearly establ ish the posit ion 
of the Legal Subcommi t tee and the 
U N C O P U O S concerning the grant and use 
of IPR in outer space activit ies occurr ing 
outside of any national territory. 

This paper shall give a progress 
report concern ing these var ious initiatives, 
as wel l as a brief overview of future 
prospects. Nat ional initiatives in var ious 
countr ies shall also be briefly exposed. 

Recent Evolut ion of Space Activit ies 

Once reserved for the super
powers of the cold war space race, outer 
space has gradual ly become the theatre of 
massive private investments for civil ian 
appl icat ions, in part icular te le
communicat ions, television broadcast, 
earth observat ion, and localisation and 
navigat ion aids. Entreprenurial activities 
are in the planning stages for micro-gravity 
science and manufactur ing, w ideband 
internet access and interactive data 
delivery such as te lemedecine or v ideo on 
demand , outer space tour ism, 
enterta inment, and solar energy farms and 
lunar mining. 

European civilian space 
investments totaled 5.32 Billion Euros for 
1998 (last year for which f igures are 
available), up only 3% over 1997 (roughly 
the rate of inflation). 

US civil ian space investments were 
approximately three t imes that f igure. And 
in 1998, commerc ia l funding outstr ipped 
government spending for the first t ime in 
history, a t rend that is dest ined to 

accentuate and accelerate in the coming 
years. 

The primary result is increased 
commerc ia l compet i t ion in a nearly flat 
market. The weapons in this compet i t ive 
arena are price, polit ics, and technology, 
probably in that order of impor tance 
(although somet imes price may take a 
backseat to polit ics). 

Intellectual Property Rights (IPR) 
are an increasingly important compet i t ive 
weapon in the international marketp lace, 
and their importance is rapidly increasing 
for space activités because of the t rends 
ment ioned above. However the exist ing 
legal f ramework for the protect ion, 
assert ion and enforcement of IPR in outer 
space activit ies is woeful ly inadequate. 

Prices for some satell i te 
constel lat ions currently in the news are 
about $5 Billion for Motorola 's Irr idium, 
$4.7 Billion for ICO (up f rom $3.5 B), $4.5 
Billion for SkyBr idge (up f rom $3 B wi th 80 
satell ites instead of 60), and a whopp ing 
$9-$10 Billion for Teledesic 's 288 satell i te 
constel lat ion (expert analysts contend that 
this f igure is optimistical ly low). 

As a rule of thumb, the 
accompanying ground segment (earth 
stations, satell ite control , and user 
terminals in the newest systems) 
represents investment total l ing between 1 
to 3 t imes that of the space segment . A n d 
operator service revenues should amort ise 
those investments in less than 3-5 years, 
particularly for the LEO and M E O satel l i tes 
which have much shorter l i fet imes than 
G E O satellites (3-5 years vs. 15 years) . 

An immediate result of such 
important investments, business plans, 
and the pots of gold at the end of the 
rainbow is that economic forces are 
inevitably dictat ing the law of the 
marketplace. W h e n such sums are at 
play, polit icians may be swayed , and in 
particular, some international d ip lomat ic 
commi tments may yield to economics . 

At the same t ime, as in a lmost all 
sectors of activity involving high 
technology, high risk, high stakes and high 
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potential ga ins, there is a signif icant 
increase of aggressive behaviour on the 
part of I PR owners in the field of space 
activit ies, wh ich may take the form of 
increased lit igation or aggressive l icensing 
campa igns . This of course makes it 
difficult for any newcomer to enter the 
marketp lace unless he is prepared to pay 
a substant ia l initial entry t icket to acquit the 
costs of acquir ing l icenses of third party 
r ights. 

A part icular difficulty is that of 
assess ing the potential applicabil i ty of third 
party intel lectual property rights, and via 
that assessment , to make a f inancial 
evaluat ion of potential risk of exposure to 
third party c la ims. 

Current Legal Framework for IPR 

Outer Space lies outside of all 
nat ional terr i tor ies, thus outside of the 
natural territorial jur isdict ion of classical 
munic ipal patent law. Only the US has 
legislated to ex tend the applicabil i ty of its 
domest ic patent law to space objects 
under jur isdict ion or control of the US, 
wherever they may be found in outer 

space, via the US Space Bill 8 which 
effectively extends US jurisdict ion for 
patent mat ters onto orbit under certain 
condi t ions. 

This gives US patent holders, as 
wel l as US owners of space objects, a 
dist inct and somet imes decisive 
compet i t ive (and f inancial) advantage 

8 35 U.S.C. 105 reads in par t : " Any invention 
made, used or sold in outer space on a space 
object or component thereof under the 
jurisdiction or control of the United States shall 
be considered to be made, used or sold within 
the United States for the purposes of this title, 
except with respect to any space object or 
component thereof that is specifically identified 
and otherwise provided for by an international 
agreement to which the United States is a 
party, or . . . carried on the registry of a foreign 
state in accordance with the Convention of 
Registration of Objects Launched into Outer 
Space."... 

because their patent is enforceable in a 
US court for activit ies occurr ing in outer 
space. 

The code 35 USC 105 includes 
two except ions for the exerc ise of patent 
rights. The first except ion concerns i tems 
identif ied and otherwise provided for by an 
international agreement to wh ich the US is 
a party ; this is the case for example of the 
International Space Stat ion, whose 
intellectual property rights jur isdict ions are 
governed by the In ter-Governmenta l 
A g r e e m e n t 9 . 

The other except ion is d i rected to a 
space object which is carr ied on the 
Registry of a foreign (non-US) state in 
accordance with the 1975 United Nat ions 
Convent ion of Registrat ion of Objects 
Launched into Outer Space. 

The author should like to point out 
the hypothesis that the UN Registry was 
neither conceived nor intended to serve as 
a criteria for regulat ing jur isdict ional 
matters in domest ic law, and as a result, is 
rather i l l-suited to do so, as it neglects 
issues such as nationality of ownership, 
transfer of ownership after launch, or 
mult iple launching states. 

US patent law and IGA make 
explicit reference to the State of Registry 
to determine the appl icable law. However, 
for space activit ies under taken by enti t ies 
in the private sector there remains the 

9 IGA art. 21 , para. 2 (1988), which reads in 
part : "... for purposes of intellectual property 
law, an activity occurring in or on a Space 
Station flight element shall be deemed to have 
occurred only in the territory of the Partner 
State of that element's registry, except that for 
ESA-registered elements any European 
Partner State may deem that the activity to 
have occurred within its territory. 

For avoidance of doubt, participation 
by a Partner State, its Cooperating Agency, or 
its related entities in an activity occurring in or 
on any other Partner's Space Station flight 
element shall not in and of itself alter or affect 
the jurisdiction over such activity provided for 
in the previous sentence." 
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possibil i ty of a wilful choice of the State of 
Registry. 

U.N. Registry : In Wh ich Country ? 

Several legal consequences may 
govern the choice of a registry state for 
space objects Ownersh ip, liability, 
jur isdict ion and control , hence appl icable 
law. 

The 1975 U.N. Registry 
C o n v e n t i o n 1 0 provides that the 
"Launching State" will register each object 
launched in a national register, and inform 
the U.N. Secretary Genera l . However the 
"Launching State" has mult iple definit ions 
in art. 1 of the 1975 treaty : 

• the State that launches 
• the State that procures the launching 
• the State f rom whose territory an object 
is launched ; or 
• the State f rom whose facility an object 
is launched . 

In a practical commerc ia l launch, 
the States fulfi l l ing these four condit ions 
may not be identical, on the one hand, and 
could be chosen for convenience ("Forum 
Shopping") , on the other. However the 
Registrat ion Convent ion provides t h a t 1 1 in 
the case of two or more launching States, 
they shall jointly determine which one shall 
register. 

The consequences of this choice 
under internat ional public law are found in 
the other international instruments, the 

1 0 A/AC.105/572/Rev.1, 1023 UNTS 15 
11 idem art. 11(2) :. "Where there are two or 
more launching States in respect of any such 
space object, they shall jointly determine which 
one of them shall, register the object... bearing 
in mind the provisions of article VIII of the 
Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer 
Space, including the Moon and Other Celestial 
Bodies [1967 OST] , and without prejudice to 
appropriate agreements concluded or to be 
concluded among the launching States on 
jurisdiction and control over the space object 
and over any personnel thereof." 

Liability Convent ion 1 2 [1972] and the 
Outer Space Treaty 1 3 [1967]. They may 
be summar ised as absolute liability for any 
damages caused by the object, obl igat ion 
to exercise jurisdict ion and control over the 
object, and the fact that ownersh ip is not 
affected by the presence of the object in 
outer space. 

However the consequences in 
domest ic US law are that the space object 
registered on the US registry is to be 
considered as a part of the US terri tory for 
the appl icat ion of US patent law. 

Temporary Presence Exempt ion 

There is a further except ion for the 
applicabil ity of US patent law which is not 
provided for in the US Space Bill, but 
rather in the NASA act of 1981 1 4 , 
conjugated with the appl icable provisions 
of standard US patent law for terrestr ial 
activities 1 5 . The provision of US patent 
law is in fact the corresponding nat ional 
legislation which incorporates the treaty 
obligations of the Paris Convent ion 1 6 of 
1883 for the Protect ion of Intellectual 
Property, last revised in 1979. 

The Paris Convent ion foresees that 
a Signatory State shall not consider as 
infringing domest ic patent law : boats, 
planes, or terrestr ial vehicles which 
penetrate temporar i ly or accidental ly on 
their territory. This has been t ranslated 

1 2 961 UNTS 187, art II :" A launching State 
shall be absolutely liable to pay compensation 
for damage caused by its space object on the 
surface to the earth or to aircraft flight." 
1 3 610 UNTS 205, art VIII : "A State party to 
the Treaty on whose registry an object 
launched into outer space shall retain 
jurisdiction and control over such object, and 
over any personnel thereof, while in outer 
space or on a celestial body. Ownership of 
objects launched into outer space, ... is not 
affected by their presence in outer space or on 
a celestial body or by their return to the Earth." 
1 4 Cf. supra note 2 : 42 USC 2657 (K) 
1 5 Cf. supra note 3 : 35 USC 272 
1 6 Cf. supra note 3 : art. 5 ter, Paris 
Convention of 1883. 
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into domest ic US law as a bilateral relation 
which depends on a reciprocity condit ion 
with the country of origin of the v e h i c l e 1 7 , 
as further expla ined below. 

The NASA act 1 8 assimi lates a 
space object to a vehicle for the 
appl icat ion of 35 USC 272. The 
art iculat ion of these two articles is 
conceived to afford the privi lege of 
temporary presence exempt ion to space 
objects, wh ich enter the US temporar i ly for 
example for launch f rom a US launch 
facility, or for space objects which enter 
the US terr i tory accidental ly. However it is 
important to insist on the letter of the law : 
this exempt ion is af forded to space objects 
or vehic les of any country which affords 
similar privileges to space objects or 
vehic les of the United States. 

Whi le all of the Signatory States of 
the Paris Convent ion (well over a hundred 
States) af ford similar privi leges to land, air 
and sea vehic les of the United States, this 
is not necessar i ly the case for space 
objects. For the moment , no other nation 
has adopted a similar legislative 
disposit ion concern ing space objects 
wh ich penetrate temporar i ly for launching 
purposes, or accidental ly on their territory. 

1 7 35 USC 272 : "The use of any invention in 
any vessel, aircraft or vehicle of any country 
which affords similar privileges to vessels, 
aircraft or vehicles of the United States, 
entering the United States temporarily or 
accidentally, shall not constitute infringement 
of any patent, if the invention is used 
exclusively for the needs of the vessel, aircraft 
or vehicle and is not offered for sale or sold in 
or used for the manufacture of anything to be 
sold in or exported from the United States." 
(emphasis added). 

1 8 NASA Act of 1981 [45 U.S.C. 2657 (k) ] : 
" Any object intended for launch, launched, or 
assembled in outer space shall be considered 
a vehicle for the purpose of section 272 of title 
35, United States Code." 

Analys is of the Legal Si tuat ion 

O n e could be just i f ied in 
demand ing to what extent the absence of 
a formal legislation similar to the US NASA 
act could be penal ising to foreign (non-US) 
entit ies who are involved in the 
manufacture, procurement , or operat ion of 
satell i tes. 

First it should be recal led that the 
holder of a US patent is entit led to forbid 
third part ies to manufacture, sell or offer 
for sale, import, and/or use the patented 
invention within the US terri tory, or to 
authorise and require royalty payment for 
any of the above acts. Secondly w e recall 
that the US territory is ex tended to space 
objects under control or jur isdict ion of the 
US (or its natural or legal subjects) , wi th 
the notable except ion of space objects 
carried on a foreign registry. 

Foreign manufactur ing thus 
escapes f rom being considered infr inging 
a US patent by territory. 

Actual sale occurs in the territory 
specif ied by the sales contract, thus can 
be convenient ly ar ranged outs ide the US 
as necessary. However, s ince a space 
object under US jur isdict ion or control , not 
carried on a foreign registry, is cons idered 
within the US territory for the purposes of 
the US patent code, the sale or t ransfer of 
title of such an object may be considered 
as a potentially infringing act, even if this 
act occurs on orbit ( IOD or In Orbi t 
Delivery). 

In such a manner, it is conceivable 
that a space object manufac tured and 
launched in one or more countr ies where 
no val id third party patent exists, and thus 
there is no terrestrial in f r ingement 
possible, may become infr inging of a US 
patent by the transfer of title on orbit to a 
US entity, if such object is under 
jur isdict ion or control of the US or its 
natural or legal persons (this could include 
the case of control signals being sent to 
the satell ite f rom US terri tories, for 
example the Virgin Islands). 
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Furthermore, the importat ion and/or 
use may cause problems for a foreign 
entity who chooses a US launcher. 

In the absence of (foreign) national 
legislation which affords similar privi leges 
to US space objects, the temporary 
presence exempt ion may not apply to 
importat ion for a US launch. This has not 
been tested in the courts, however in the 
famous Hughes c a s e , 1 9 lawyers for the 
plaintiff argued against the use of the 
temporary presence doctr ine to exonerate 
foreign defendants, on the basis that 
reciprocity could not be demonstrated. 
The foreign defendants finally sett led out 
of court for an undisclosed amount , so we 
have no case law. But the quest ion has 
clearly been raised in court. 

For example, a foreign entity who 
owns and/or operates a satellite wh ich has 
been launched f rom the US may have an 
unexpected exposure to third party 
intellectual property rights arising f rom the 
use of an invention patented in the US. As 
noted above, it is not the nationality of the 
satell ite owner wh ich determines whether 
the space object is not to be considered as 
part of the US terri tory for the purposes of 
title 35 USC (patent code), but rather the 
state of registry, in other words the 
launching state. Even in the case where a 
US launch is procured by a foreign (non-
US) entity, the obligation of absolute 
liability in case of damages would often 
lead to the solut ion that the US would be 
agreed upon as the launching state, 
leading to the appl icat ion of US patent law 
even for use of an invention which only 
occurs on orbit. 

Current Legislat ive Efforts 

Of all of the national space 
legislation or regional legislation currently 
in preparat ion, to the author 's knowledge, 

1 9 For discussions of the Hughes case, cf. 
BNA vol. 52, pp. 250-252, idem vol. 46, pp. 
428-430, idem vol. 36, pp. 555-556, idem vol. 
26, pp. 491-492. 

only one has actually incorporated a 
space-specif ic I PR provision to date, albeit 
in the phase of a proposi t ion. This is the 
P r o p o s a l 2 0 for a Counci l Regulat ion on the 
Communi ty Patent, re leased on 1 August 
2000 by the Commiss ion of the European 
Communi t ies. It is now in the hands of the 
national Delegat ions of the Member 
States, where it is expected to cause 
heated debates on other issues such as 
language, procedure, and jur isdict ion, thus 
it is likely that the regulat ion will not have 
the force of law in the very near future. 

A l though this proposit ion for a 
Communi ty Patent wou ld extend the 
territory of applicabil i ty to space objects, as 
does the US Space Bill, the provision for 
temporary presence 2 1 is not worded 
exactly as that of the NASA act. Indeed, 
the explanat ion of this paragraph art.9(e) 
suppl ied by the Commiss ion in the 
Proposal states that this point "(e) 
provides a clarif ication, in that it covers not 
only objects used in the construct ion or 
operat ion of aircraft or land vehic les, but 
also those used in other means of 
t ransport . . . .spacecraft for example. " 

A l though the Commiss ion has 
expressed its intent ion, in separate 
comments , that temporary presence wou ld 
apply to "other means of t ransport" , 
including "spacecraft for example" , this 
precision is not drafted explicit ly into the 
proposed Regulat ion. It could thus be 

2 0 Cf. supra note 6, COM(2000) 412 final, 
article 3(2) : "This regulation shall apply to 
inventions created or used in outer space, 
including on celestial bodies or on spacecraft, 
which are under the jurisdiction and control of 
one or more Member States in accordance 
with international law." 
2 1 Cf. supra note 6, COM(2000) 412 final, 
article 9(e) : "The rights conferred by the 
Community Patent shall not extend to : ... the 
use of the patented invention in the 
construction or operation of aircraft or land 
vehicles or other means of transport of non-
member States, or of accessories to such 
aircraft or land vehicles, when these 
temporarily or accidentally enter the territory of 
Member States ; ..." (emphasis added) 
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argued that this legal instrument, at least 
formal ly, does not afford similar privi leges 
to space objects, wh ich are not ment ioned 
explicit ly in the texts. The legal quest ion to 
be judged wou ld then be : should a 
satell i te be considered as a means of 
t ransport ? The answer is not so clear. 

To the author 's knowledge, no 
other exist ing nat ional or regional space 
law conta ins IPR provisions, and no other 
exist ing nat ional or regional Intellectual 
Property law contains provisions which 
artificially ex tend the territory to space 
objects on orbit. 

In any case, the British law (Outer 
Space Act of 1986), the Swedish law (Act 
on Space Activi t ies (1982 : 963), the 
Austra l ian law (Space Activit ies Act of 
1998), the Russ ian Law on Space Activity 
of 1993, are all si lent on IPR, territorial 
extens ions, and temporary presence. 

Further national legislation is 
currently being drafted in France, Italy 
Brazi l , India, Nether lands and Germany 
according to nat ional sources close to 
these efforts. 

A m o n g these countr ies, France 
seems to be the one that is most sensit ive 
to the issues of IPR, territoriality, and 
temporary presence. This is consistent 
wi th its status as a world-class space 
power, wi th a major domest ic 
manufactur ing of space objects, a large 
commerc ia l space launch, activity, a 
respectable space budget, and as 
foremost contr ibutor to, and host to the 
headquar ters of the European Space 
Agency . 

However Brazil , India, and Sweden 
have expressed interest in adding 
intel lectual property and temporary 
presence c lauses to their space bills, and 
German and Italian representat ives have 
been alerted to the problem. 

International Init iatives 

Other initiatives are beginning on 
the international scale. Fol lowing the 
Workshop on Intellectual Property (IP) and 
Space Activi t ies held at the Unispace III 
convent ion in V ienna in July, 1999 under 
the auspices of the UN, W I P O officials 
have expressed their wi l l ingness to 
introduce a study of possible act ions in the 
t ime f rame 2000-2001 , and the Director 
General has approved this study in 
principle for 2 0 0 1 . 

A further recommendat ion of the 
above-ment ioned Workshop on Intel lectual 
Property (IP) and Space Activi t ies of 
Unispace III, is that the quest ion of IPR be 
considered for addit ion to the agenda of 
the Legal Subcommit tee. 

At the initiative of the French 
Delegat ion, a proposal for a four year 
work ing plan is currently c irculated among 
Member States of the European Space 
Agency and could const i tute the first joint 
proposit ion for a U N C O P U O S Legal 
Subcommi t tee agenda i tem coming f rom 
Europe as an entity. 

A similar proposit ion has been put 
forth by the Delegat ion of South Afr ica in 
the last session 2 2 of the Legal 
Subcommit tee, but has yet not been 
fol lowed up. 

Future Prospects 

As already put forth by this author 
in previous publications 2 3 , the predictable 
result of a plurality of nat ional legislations 
which extend their patent jur isdict ion to 
outer space should be a certain variabil i ty 
in the different disposi t ions wh ich are 
adopted, even if there is a certain effort 
towards harmonisat ion at the outset. 

2 2 Thirty-ninth session, 27 March - 7 April 
2000. 
2 3 Cf. for example IISL-99-IISL3.09, Smith 
B.L., "Recent Developments in Patents for 
Outer Space", in Proc. 4 2 n d Colloquium on the 
Law of Outer Space, International Institute of 
Space Law, AIAA, Reston, VA, USA, 2000. 
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This will result in a patchwork of 
territorial considerat ions in order to 
determine which is the appl icable law in a 
given case. To further compl icate matters, 
the appl icable law may change whi le the 
space object is on orbit, as a result of 
transfer of tit le, or transfer of control of the 
satell ite. These acts are occurr ing more 
and more frequently, as satell ites are 
being salvaged after partial fai lure, 
unsuccessful orbital insert ion, or even 
bankruptcy of the initial owners. Forum 
shopping is likely to become a favouri te 
past ime under such a piecemeal regime. 

Possible Correct ive Act ions : 
Global isat ion 

As previously p r o p o s e d 2 4 by this 
author, a preferable solution would be 
"Global isat ion" of the jurisdict ion in outer 
space activit ies, i.e. a single, wor ld-wide IP 
legislation for space activit ies. This could 
be imagined as a treaty under the 
auspices of the U N C O P U O S . W e could 
recommend to establish space and its 
accesses (launch sites, vehicles) as a 
single territory with a single, uniform 
law. 

A "Space Patent" could be 
imagined as a new "Country" designat ion 
on a PCT (Patent Co-operat ion Treaty) 
appl icat ion, to be examined and granted 
under the auspices of the W I P O (World 
Intellectual Property Organisat ion). 

Such a space patent, once granted, 
should be administered and interpreted by 
a single, universal enforcement body 
such as an international court of law or an 
international arbitration authority. Perhaps 
such an arbitrat ion authority could be 
created under the auspices of the Wor ld 
Trade Organisat ion (WTO), aided by the 
Wor ld Intel lectual Property Organisat ion 
(WIPO) for the I PR aspects. W I P O has 
already establ ished a board of arbitration 
for Intel lectual Property matters, and it 
should not be difficult for them to acquire 

2 4 Ibid. 

the necessary competence to act on space 
matters. 

This board could be empowered to 
arbitrate on matters such as space patent 
validity and compatibi l i ty wi th international 
law, al leged infr ingement, condit ions of 
l icensing to third part ies, etc. 

W e urge the necessi ty of a 
globalisation of appl icable law, which could 
be obtained through the efforts of an 
international treaty organisat ion such as 
U N C O P U O S , as recommended by the 
Workshop on Intellectual Property (IP) and 
Space Activit ies held at Unispace III in 
Vienna in July, 1999 under the auspices of 
the UN. 

Conclusions 

As we analyse the situat ion 
descr ibed in the preceeding pages, w e see 
that the economic envi ronment of space 
activit ies is evolving extremely rapidly, and 
that the enormous investments involved 
are leading to a more and more 
aggressive behaviour on the basis of 
Intellectual Property Rights granted by 
national jur isdict ions. Finally, this is 
accompanied by an increasing awareness 
of the national legislators, prompted by 
their national space industrials, of the 
necessity of appropr iate provisions to 
protect intellectual property incorporated 
into space objects. Launching states 
should take particular care to ensure that 
they are able to fulfil the reciprocity 
condit ion in order to enjoy temporary 
presence exempt ion for their space 
objects which may be launched f rom the 
US. 

Al though to date, only one national 
jur isdict ion, the US, has at tempted to 
accompany this evolut ion by modify ing its 
legislation, the idea seems to be dawning 
on other jur isdict ions as wel l . Others may 
fol low, but we see that there is still 
t remendous inertia on the part of 
legislators, who are for the most part 
unaware of the problems which arise 
between IPR law and space activit ies. 
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