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Abstract 

A r t i c l e I of "The Outer Space 
T r e a t y " i n c l u d e s two s i g n i f i c a n t 
provisions as to sharing benefits from 
space a c t i v i t i e s : "for the benefit and 
in the interests of a l l countries" and 
"the province of a l l mankind". This 
paper analyzes and re - in terpret s these 
two phrases. 

S p e c i a l at tent ion is paid to the 
ITU Regime named the "Allotment Plan" 
for geostationary orbi ts and for radio 
frequency bands, which was established 
at WARC-ORB-85, 88. According to this 
Regime, at least one geostationary or
bit and one radio frequency have been 
d i s t r ibuted to each country. 

This Regime may be c r i t i c i z e d for 
c r e a t i n g much "deadwood" in geosta
t i o n a r y o r b i t s and radio frequencies; 
never the le s s , i t can be considered a 
major c o n t r i b u t i o n to i n t e r n a t i o n a l 
cooperat ion in shar ing benefits from 
space a c t i v i t i e s , espec ia l ly from the 
viewpoint of equity between present 
and future generations. 
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1. Introduction 

The Legal Subcommittee of the UN-
COPUOS adopted in 1988 the new agenda 
named " C o n s i d e r a t i o n of the l e g a l 
aspects re lated to the appl icat ion of 
the p r i n c i p l e that the exploration and 
u t i l i z a t i o n of outer space s h a l l be 
carr ied out for the benefit and in the 
interests of a l l States , tak ing in to 
p a r t i c u l a r a c c o u n t the needs o f 
developing countries" (1). In the ne
g o t i a t i o n s conducted under t h i s new 
agenda, how to share benefits d e r i v e d 
from space a c t i v i t i e s has become one 
of the most important topics(2) . 

This paper therefore analyzes and 
r e - i n t e r p r e t s "The P r i n c i p l e of 
Freedom of E x p l o r a t i o n and Use of 
Outer Space" (hereaf ter c a l l e d "the 
Freedom Pr inc ip le") , which is included 
in A r t i c l e I of "The O u t e r Space 
Treaty"(3) (hereafter ca l led the Space 
Treaty), from the viewpoint of sharing 
benefits from space a c t i v i t i e s ; how to 
concre te ly share the b e n e f i t s among 
a l l countries. This P r i n c i p l e is one 
of the most important r u l e s in the 
Space Treaty; nevertheless, i t is im
possible for many developing countries 
to explore and use outer space freely 
and to obtain benefits from such space 
a c t i v i t i e s without cooperat ion with 
d e v e l o p e d c o u n t r i e s . In t h i s 
a n a l y s i s , a t t e n t i o n is paid to two 
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phrases in th i s P r i n c i p l e : "for the 
benef i t and in the i n t e r e s t s of a l l 
countr ies" and "the province of a l l 
mankind". For they might be r e l a t e d 
to the sharing of benefits from space 
a c t i v i t i e s by a l l countries. 

2. The Principle of Freedoi of 
Exploration and Use 

"The Freedom P r i n c i p l e " in A r 
t i c l e I of the S p a c e T r e a t y i s 
generally interpreted to include three 
r ights of states: "freedom of access", 
"freedom of exploration", and "freedom 
of iuse"(4). However, these freedoms 
have one r e s t r i c t i o n : "space a c 
t i v i t i e s shal l be carried out for the 
benef i t and in the i n t e r e s t s of a l l 
countries, and s h a l l be the province 
of a l l mankind". That is to say, this 
r e s t r i c t i o n can be considered to lay 
s t r e s s on space a c t i v i t i e s by a l l 
states. 

N e v e r t h e l e s s , i t i s very d i f 
f i c u l t for many developing countr i e s 
to employ these freedoms, for they do 
not have enough s c i e n t i f i c s k i l l s and 
economic power. T h i s r e s t r i c t i o n 
should therefore lead to international 
cooperation in space a c t i v i t i e s among 
a l l s tates . As Prof . D ieder iks ob
s e r v e s , the l e g a l content of "the 
•province of a l l mankind" is i n t e r n a 
t i o n a l cooperation in exploration and 
use of outer space without d i scr imina
tion against any state and the duty to 
take the interests of a l l other states 
into account(5). 

Concerning internat ional coopera
tion, the Space Treaty makes the f o l 
lowing provis ions. F i r s t l y , A r t i c l e X 
provides that states part ies shal l af
ford an opportun i ty to observe the 
f l i g h t of space objects launched by 
other states part ies . But such an op
p o r t u n i t y f o r o b s e r v a t i o n s h a l l be 
determined by agreement between the 

s tates concerned. Secondly, A r t i c l e 
XI provides that states part ies shal l 
o f f er informat ion about t h e i r space 
a c t i v i t i e s to the i n t e r n a t i o n a l com
munity. But this offer is conditioned 
by a clause, namely "to the greatest 
extent f e a s i b l e and p r a c t i c a b l e " . 
Thirdly . A r t i c l e XII provides that a l l 
stations on the moon and other celes
t i a l bodies s h a l l be open to r e p r e 
sentat ives of other s tates p a r t i e s . 
However, i t is imposs ible for repre
senta t ives of developing countries to 
v i s i t the said space stations without 
r i d i n g together in space vehicles of 
other s tates . Therefore , almost a l l 
the ru les for i n t e r n a t i o n a l coopera
t ion in the Space Treaty , which i n 
cludes many conditions, would provide 
for not active but passive cooperation 
in space a c t i v i t i e s between states. 

As mentioned above, "the Freedom 
P r i n c i p l e " o f f e r s a l l s t a t e s the 
rights of freedom of access, e x p l o r a 
t i o n and use. However, i t is only 
some developed countries which can ac
t u a l l y e x e r c i s e these r i g h t s . For 
many developing c o u n t r i e s , i n t e r n a 
t i o n a l cooperation is needed in order 
to exerc i se these r i g h t s . Neverthe
less , in t ern a t io n a l cooperation under 
the Space T r e a t y i s not c l e a r l y 
d e f i n e d , e s p e c i a l l y to what extent 
s t a t e s h a v e to c o o p e r a t e e a c h 
other (6). 

3. Related rules in the Moon Agreement 

A n o t h e r p r o v i s i o n c o n c e r n i n g 
sharing benefits from space a c t i v i t i e s 
can be found in A r t i c l e XI of the Moon 
Agreement (7) : "the common heritage of 
mankind", the meaning of which is 
b r i e f l y examined(8). 

A r t i c l e XI, Paragraph 1 of the 
Moon Agreement s tates that "the moon 
and. i ts natural resources are the com
mon h e r i t a g e of m a n k i n d " , and 
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Paragraph 5 requires that an interna
t i o n a l regime to govern the exp lo i ta 
t ion of these resources shal l be es
t a b l i s h e d by States Part ies . On the 
o c c a s i o n of i t s e s t a b l i s h m e n t , an 
e q u i t a b l e shar ing of benefits by a l l 
States P a r t i e s , whereby the interests 
and needs of the developing countries, 
as w e l l as the e f f o r t s of the con
t r i b u t i n g c o u n t r i e s , s h a l l be given 
s p e c i a l c o n s i d e r a t i o n according to 
Paragraph 7(d). 

These rules provide for an e q u i 
t a b l e s h a r i n g of b e n e f i t s by a l l 
s ta tes , but concrete ru l e s for th i s 
sharing are not s t ipulated in the Moon 
Agreement; S t a t e s P a r t i e s to the 
Agreement undertake only to establ ish 
the regime t i l l the e x p l o i t a t i o n of 
those resources is about to become 
feas ib le under Paragraph 5 of the same 
A r t i c l e . Therefore, in order to r e a l 
ize an equitable sharing of benef i t s 
from the e x p l o i t a t i o n o f t h e s e 
resources , i t w i l l be n e c e s s a r y at 
l east to set up a regime s i m i l a r to 
the U.N. Seabed A u t h o r i t y under the 
Law of the Sea Convent ion(9). 

In c o n t r a s t . A r t i c l e I V , 
Paragraph 1 of the Moon Agreement f o l 
lows two phrases in A r t i c l e I of the 
Space T r e a t y : "the p r o v i n c e of a l l 
mankind" and "for the benef i t and in 
the interests of a l l countries". Fur
thermore, i t s tates that "due regard 
s h a l l be p a i d to the i n t e r e s t s of 
present and future generations as well 
as to the need to promote h i g h e r 
standards of l i v i n g and condi t ions of 
economic and s o c i a l p r o g r e s s and 
development" (under l ined by author) . 
And Paragraph 2 of the same A r t i c l e 
also states that "states part ies shal l 
be guided by the p r i n c i p l e of coopera
t i o n and mutual a s s i s t a n c e in a l l 
t h e i r a c t i v i t i e s concerning the ex
plorat ion and use of the moon". 

The l ega l contents of the Moon 
Agreement are much s t r i c t e r than those 

of the Space Treaty . Because equi ty 
between present and future generations 
is taken into account in the rules of 
the Moon Agreement, and the p r i n c i p l e 
of cooperation and mutual a s s i s t a n c e 
in space a c t i v i t i e s is also emphasized 
by t h e m . T h e c o n c e p t o f 
"Intergenerational Equity" can be con
sidered to be unique and s i g n i f i c a n t 
not only in environmental law(10) but 
also in space l a w ( l l ) , to which spe
c i a l attention is paid in the fol low
ing part. 

4. The ITU Regiie for geostationary 
orbits and radio frequency bands 

In th i s part , the Regime of the 
I n t e r n a t i o n a l Telecommunication Union 
(hereafter ITU) for geostationary or 
b i t s (hereaf ter G - O r b i t s ) and rad io 
frequency bands is examined from the 
viewpoint of equity between present 
and future generations, which is men
tioned above. 

Over the years , one of the main 
purpose of the ITU has been to avoid 
i n t e r f e r e n c e with rad io frequencies. 
To meet t h i s need, the International 
Frequency R e g i s t r a t i o n Board (IFRB) 
has been formed. The duty of the IFRB 
has been to accept the reg i s tra t ions 
of radio frequencies by any stat ions, 
and to p u b l i s h them to the i n t e r n a 
t i o n a l community(12). Through t h i s 
R e g i s t r a t i o n System, the r e g i s t e r e d 
stat ion has obtained a vested right to 
the s p e c i f i c f r e q u e n c y . In o ther 
words, "f irs tcome, f i r s t s e r v e d " has 
become the p r i n c i p l e in this matter. 
Therefore , many deve loping countries 
are worried about the possible exhaus
tion of radio frequencies by developed 
countr i e s i f this Registrat ion System 
is a l so app l i ed to space communica
t i o n s in a d d i t i o n to s h o r t - and 
middle-wave communications. 

In 1973, the ITU adopted a new 
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convention, "The Ma 1aga-Torremo1inos 
Convention" (13), dur ing the prepara 
t ion of which c o n t r o v e r s i e s between 
developed and developing countr i e s as 
to G-Orbits and radio frequencies oc
curred . That is to say, the former 
i n s i s t e d that they were " r e - u s a b l e 
resources", but the l a t t e r i n s i s t e d 
tha t they were " l i m i t e d n a t u r a l 
r e s o u r c e s " and that the e q u i t a b l e 
sharing of them should be open to a l l 
c o u n t r i e s . In the end, the claim of 
the deve loping countr i e s p r e v a i l e d , 
and A r t i c l e 33, Paragraph 2 of the 
Convention was adopted as follows: 

"In us ing f requency bands for 
space rad io s e r v i c e s Members s h a l l 
bear in mind that radio frequencies 
and the geostationary s a t e l l i t e o r b i t 
are l i m i t e d na tura l resources , that 
they must be used e f f i c i e n t l y and 
e c o n o m i c a l l y so that c o u n t r i e s or 
groups of countries may have equitable 
access to both in conformity with the 
p r o v i s i o n s of the Radio Regulat ions 
according to their needs and the tech
n i c a l f a c i l i t i e s at t h e i r d i s p o s a l 
(underlined by author)." 

Furthermore, the ITU adopted an 
amended c o n v e n t i o n , "The N a i r o b i 
Convent ion"(14), in 1 9 8 2. In t h i s 
Convention, the last phrase of A r t i c l e 
33 Paragraph 2, "according to t h e i r 
needs and the technical f a c i l i t i e s at 
t h e i r d i s p o s a l " , was deleted and re
placed by the phrase "taking into ac
c o u n t t h e s p e c i a l needs of the 
d e v e l o p i n g c o u n t r i e s and the 
geographica l s i t u a t i o n of part i cu lar 
countries". This amendment could be 
looked at as r e s u l t i n g in a s i g 
n i f i cant change in the meaning of the 
p r i n c i p l e of equitable access. By em
p h a s i z i n g the s p e c i a l needs of the 
developing c o u n t r i e s , th i s amendment 
requires that equity be measured not 
s imply in terms of e f f i c i e n c y and 
economy(15). 

R e f l e c t i n g these amendments, the 

World Adminis trat ive Radio Conference 
for the Broadcas t ing-Sate l l i t e Serv
ice (WARC-BS), which was held in 1977, 
has introduced a "Planning" system for 
frequency bands of 11.7-12.5 GHz. Un
d e r t h i s s y s t e m , at l e a s t one 
frequency band has been d i s tr ibuted to 
a l l s t a t e s , i r r e s p e c t i v e of t h e i r 
technical abi1i t ies(16) . 

At that t ime, some d e v e l o p e d 
c o u n t r i e s , e s p e c i a l l y the U n i t e d 
States , c r i t i c i z e d t h i s system f o r 
c r e a t i n g much "deadwood" i n the 
frequency bands for the broadcasting-
s a t e l l i t e s e r v i c e , and United States 
did not agree with such "Planning" in 
R e g i o n 2 ( t h e N o r t h and S o u t h 
Americas) . But United States f i n a l l y 
agreed to it in 1983 in .order to avoid 
interference with the frequencies, be
c a u s e the " P l a n n i n g " in Region 1 
(Africa , Europe, the Middle East, and 
R u s s i a ) and Region 3 (Asia and the 
Pac i f ic ) had already been established. 

Moreover, as for G - O r b i t s , the 
World Administrative Radio Conferences 
on the Use of the G e o s t a t i o n a r y -
S a t e l l i t e O r b i t (WARC-0RB-8 5, 8 8 ), 
which were h e l d in 1985 and 1988 
r e s p e c t i v e l y , have e s t a b l i s h e d a 
Regime c a l l e d the "Allotment Plan". 
According to this Regime, at least one 
G-Orbi t has been d i s t r i b u t e d to each 
country, too. 

Therefore, the p r i n c i p l e of equi
table access to G - O r b i t s and r a d i o 
frequency bands by a l l states has been 
established instead of the p r i n c i p l e 
of "firstcome, f irstserved"(17). 

Through t h i s ITU Regime, "the 
Freedom Princ ip le" in A r t i c l e I of the 
Space Treaty has obtained a more pos i 
t i v e i n t e r p r e t a t i o n : every state has 
the right to begin space a c t i v i t i e s at 
any time when i t acquires the techni
cal and economic a b i l i t i e s . In other 
words , a s t a t e which has a l r e a d y 
started space a c t i v i t i e s cannot ins i s t 
upon a vested rights to them, and has 
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to modify i t s space a c t i v i t i e s in or 
der to guarantee opportunit ies to new 
states. 

Consequently, this interpretat ion 
of "the Freedom P r i n c i p l e " is worthy 
of a t t e n t i o n from the viewpoint of 
equity between generat ions . For the 
opportunit ies of states to par t i c ipate 
in the s p a c e a c t i v i t i e s w i l l be 
guaranteed in the future. 

5. Conclusion 

In the 1996 session of the Legal 
Subcommittee of the UNCOPUOS, the 
Chairman of the Working Group sub
mitted a Working Paper f o r a D r a f t 
Reso lu t ion ca l l ed "Declaration on In
t e r n a t i o n a l C o o p e r a t i o n in the E x 
p l o r a t i o n and Use of Outer Space for 
the Benef i t and in the Interes ts of 
A l l States, Taking into Part i cu lar Ac
c o u n t the Needs o f D e v e l o p i n g 
Countries" (18). 

In th i s Draft Resolution, in ter 
n a t i o n a l c o o p e r a t i o n in space a c 
t i v i t i e s is also emphasized. However, 
as Paragraph 2 states that "States are 
free to determine a l l aspects of their 
p a r t i c i p a t i o n in cooperation • • • ", it 
is not n e c e s s a r i l y c l ear to what ex
tent s tates have to c o o p e r a t e each 
o t h e r and how the benef i t s der ived 
from s p a c e a c t i v i t i e s s h o u l d be 
shared. 

T h e r e f o r e , the above-mentioned 
ITU Regime can be cons idered a major 
contribut ion to internat ional coopera
t ion in shar ing bene f i t s from space 
a c t i v i t i e s , espec ia l ly from the view
point of equi ty between present and 
future generations. Because G-Orbits 
and radio frequency bands are "limited 
n a t u r a l r e s o u r c e s " and " r e - u s a b l e 
resources" at the same time, Interna
t i o n a l Adminis trat ion is necessary in 
order to manage their use not only by 
a l l s t a t e s but a l s o by a l l gener-

at ions. 
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