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ABSTRACT 

Disputes, disagreements 
and misunderstandings are widely 
p e r c e i v e d as o b s t a c l e s to a c h i e v i n g 
common o b j e c t i v e s through 
c o o p e r a t i v e e n t e r p r i s e . But our 
experience shows that d i s p u t e s 
r e g a r d l e s s of the good i n t e n t i o n s 
of the p a r t i e s are i n e v i t a b l e and, 
worked out, strengthen e n t e r p r i s e . 
Much i n s t a t e r e l a t i o n s cannot be 
foreseen, and too o f t e n the 
circumstances upon which they 
r e l i e d f o r e n t e r p r i s e have 
m a t e r i a l l y changed. In t h i s 
i n q u i r y , i t i s argued t h a t t r e n d s 
are c r i t i c a l elements i n o r i e n t i n g 
o u r s e l v e s i n our attempts at 
uncovering the contemporary trends 
and f u t u r e p r o b a b i l i t i e s . The 
focus of the i n q u i r y i s upon tre n d s 
that, r e l a t e to d i s p u t e settlement 
procedures, a p p l i c a b l e i n outer 
space d i s p u t e s , and e s p e c i a l l y to 
r e s o l v i n g d i s p u t e s i n a d e c i s i o n 
environment of c o o p e r a t i v e 
e n t e r p r i s e . A study of tren d s 
i n d i c a t e s t h a t disagreements are 
in h e r e n t i n o v e r a l l d e c i s i o n flow -
even i n the process of e s t a b l i s h i n g 
f a c t s and evidence, and the process 
of c l a i m i s i n t u r n r e s o l v e d by 
d e c i s i o n , fMCDOUGAL AND ASSOCIATES, 
13603 

Inherent i n the flow of 
d e c i s i o n s i s the way i n which we 
develop our t o l e r a n c e s about what 
others are doing, or about what 
p a t t e r n s of conduct we expect from 
each other i n the f u t u r e . Law 
a r i s e s from t h i s process of claim, 
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and as academic s c h o l a r s and 
p r a c t i t i o n e r s a l i k e , we are 
f a m i l i a r with the development, of 
law as formulated i n the 
l e g i s l a t i o n and t r e a t i e s , or 
i n f o r m a l l y i n enforcement a c t i o n s , 
and i n the p a t t e r n s that f i n d 
themselves i n the common law c o u r t s 
or i n c o u n t l e s s c l a i m s processes 
t h a t have a j u r i s t i c e q u i v a l e n c e to 
these. 

Seeking the a u t h o r i t y l i n k e d 
to the s t a t e or the r e l e v a n t 
p o l i t i c a l e n t i t y i t s e l f , the 
t r i b e s , nations, Greek, Roman, and 
others of a n t i q u i t y c r e a t e d 
t r i b u n a l s t h a t p r o t e c t e d the power 
of the e l i t e s , and even operated i n 
some s i t u a t i o n s to p r o j e c t i t . 
T h i s l i n k a g e to the power process 
c o n t i n u e s today: Mr. J u s t i c e 
Holmes spoke of j u r i s d i c t i o n as 
power. The outlook at these 
e a r l i e r p e r i o d s - and now - i s that 
of competing s t a t e s and peoples 
seeking an undefined c o n t r o l of 
sc a r c e r e s o u r c e s or of s c a r c e 
values, i n c l u d i n g power i t s e l f . 

D isputes thus a r i s e i n the 
process of power, and d i s p u t e s are, 
au fond, problems of power and 
com p e t i t i o n f o r power. Dispute 
settlement has evolved as part of 
t h i s power process, part of the 
co m p e t i t i v e elements that comprise 
i t , and as part of the 
c o n f r o n t a t i o n a l elements t h a t have 
been r e t a i n e d i n com p e t i t i o n 
amongst them. A s h i f t i n these 
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a t t i t u d e s can he d e t e c t e d with 
regard to a c t i v i t i e s i n outer 
space: i t s environment and the 
f o r m i d a b l e t e c h n o l o g i e s i n v o l v e d 
p r e d i s p o s e decision-makers toward 
c o o p e r a t i v e e n t e r p r i s e , and through 
c o o p e r a t i v e e n t e r p r i s e we can 
expect s e t t l e m e n t by c o o p e r a t i v e 
procedures. 

CONSULTATION AND CONSULTATIVE 
MECHANISMS. 

A number of the recent 
m u l t i l a t e r a l agreements among 
s t a t e s - and of the proposed 
c o d i f i c a t i o n s of commercial and 
t r a d e law - have i n t r o d u c e d a 
d i s p u t e mechanism t h a t i s i n f o r m a l , 
but e f f e c t i v e , and that with 
growing p r a c t i c e has s u b s t a n t i a l 
promise i n more e f f e c t i v e d i s p u t e 
settlement, to wit, the 
i n t r o d u c t i o n of c o n s u l t a t i o n . 
Wherever c o n s u l t a t i o n i s used and 
e f f e c t i v e , the fundamental 
p r i n c i p l e of economy i s served: 
the t r a d i t i o n a l d i s p u t e mechanisms 
g e n e r a l l y impose c o s t s , burdens and 
slow-downs on the f u l f i l l m e n t 02-
c o n t i n u a t i o n of a program. The 
economy p r i n c i p l e , l i k e the 
standard of reasonableness i n 
b a l a n c i n g c l a i m s under law, i s one 
of the fundamental p r i n c i p l e s t h a t 
can b u i l d upon c o o p e r a t i o n among 
the d i s p u t a n t s even i n s i t u a t i o n s 
i n which they have assumed s h a r p l y 
a d v e r s a r i a l or h o s t i l e p o s i t i o n s . 

Communications can be expanded 
to achieve a v a r i e t y of purposes: 
they can range from simple, 
i n f o r m a l and c o n t i n u i n g i n t e r p r e t a -
t i o n s of the g u i d i n g p r i n c i p l e s 
t h a t the p a r t i e s are employing f o r 
t h e i r endeavor, to monitoring the 
progress of t h e i r e f f o r t s , thereby 
a v o i d i n g the s u r p r i s e of 
m i s p e r c e p t i o n s or misunderstanding, 
to p r e v e n t i n g or a v o i d i n g a 
breakdown or i n t e r r u p t i o n of t h e i r 

endeavor by a l e r t i n g the p a r t i e s to 
the l i k e l i h o o d of more s e r i o u s or 
deep-seated d i f f e r e n c e s t h a t might 
crop up. 

G u i d e l i n e s f o r the Design of 
C o n s u l t a t i v e Settlement Mechanisms. 
The f o l l o w i n g examples can be used 
to guide the design of a l t e r n a t i v e 
d i s p u t e mechanisms, based on 
c o n s u l t a t i o n . In a d d i t i o n they can 
i n c l u d e f a c t - f i n d i n g , independent 
panels of experts, panels or 
" c o u r t s " of i n q u i r y , and so on 
o f f e r us a look i n t o the 
p o s s i b i l i t i e s f o r more a p p r o p r i a t e 
d i s p u t e s e t t l e m e n t i n a c t i v i t i e s i n 
outer space. We can c o n s i d e r i n an 
extended study: 

- the simple c o n s u l t a t i o n 
arrangement such as t h a t under­
taken between the United Kingdom 
and A r g e n t i n a with r e s p e c t to 
r e p o r t i n g to each other naval 
warship t r a n s i t of seas i n the 
areas around the F a l k l a n d / M a l v i n a 
i s l a n d s . 

- the norms, p r i n c i p l e s and 
standards t h a t have been adopted 
both i n separate agreements and i n 
the d r a f t prepared by the I n t e r n a ­
t i o n a l Law Commission r e l a t i n g to 
s t a t e r e s p o n s i b i l i t y , and reshaped 
or i n c o r p o r a t e d i n undertakings 
among the p a r t i e s . 

- the c r e a t i o n of a General 
Eund, the d i s p e r s a l of moneys or 
compensation from the Fund; 
analogous to those used i n maritime 
s i t u a t i o n s i n v o l v i n g hazardous 
p o l l u t i o n , nuclear wastes and o i l 
s p i l l s , or l i k e those used f o r 
investment d i s p u t e s , and o p e r a t i n g 
somewhat more f o r m a l l y to 
r e s o l v e those d i s p u t e s p r i m a r i l y i n 
the context of monetary d i s p u t e s as 
i n the I n t e r n a t i o n a l Centre f o r 
Settlement of Investment Disputes, 
i n i t i a l l y formulated i n a 19G4 

This article from International Institute of Space Law is published by Eleven international publishing and made available to anonieme bezoeker



r e s o l u t i o n of the Board of 
Governors of the World Bank. 

- the d i s p u t e s e t t l e m e n t 
mechanisms that go to the heart of 
the o p e r a t i v e p r o v i s i o n s of the 
GATT [General Agreement on T a r i f f s 
and Trade], and i n c l u d e c o n s u l t a ­
t i o n to prevent d i s p u t e s from 
becoming i n t r a c t a b l e or l e a d i n g to 
a c y c l e of r e c i p r o c a t i n g r e t o r ­
s i o n s . The other i n t e r n a t i o n a l 
o r g a n i z a t i o n s concerned with 
i n t e r n a t i o n a l t r a d e and commerce, 
and the I n t e r n a t i o n a l Monetary 
Fund, the I n t e r n a t i o n a l C i v i l 
A e r o n a u t i c s A s s o c i a t i o n , and 
others, have a v a r i e t y of 
settlement mechanisms, i n v o k i n g a 
v a r i a t i o n of c o n s u l t a t i o n . These 
are r e l e v a n t to t h i s study and w i l l 
be examined f o r the purpose of t h i s 
study i n a longer paper. 

- the adoption by the p a r t i e s 
- e s p e c i a l l y p a r t i e s other than 
s t a t e s or other p o l i t i c a l e n t i t i e s 
- of s t a n d a r d i z e d terms, p r o v i s i o n s 
or c o n d i t i o n s designed to l a y down 
the e n t i r e "regime" f o r the 
program, p o l i c i e s or plans and the 
j o i n t endeavor they have adopted 
f o r outer space. 

These and other mechanisms 
b u i l d i n g upon c o n s u l t a t i o n and 
c h a n n e l l e d communications - i . e . , 
communications to a purpose, or 
communications toward a c h i e v i n g 
common and c l a r i f i e d g o a l s or 
o b j e c t i v e s - can be designed i n a 
v a r i e t y of forms, as the above 
examples i n d i c a t e . But they w i l l 
b u i l d upon the e f f e c t i v e 
a s s i m i l a t i o n of the d e c i s i o n 
process and the e f f e c t i v e design of 
t h a t process. They w i l l i n short 
be premissed on the r e a l i z a t i o n 
t h a t p e r s p e c t i v e s at the time the 
d i s p u t e settlement process i s 
designed may d i f f e r , with or 
without d i f f e r i n g circumstances, at 

a l a t e r time when the d i s p u t e 
occurs. 

Qbservations. S e v e r a l 
o b s e r v a t i o n s can be made at t h i s 
p o i n t : 

- i f the p a r t i e s have committed 
themselves to a c o o p e r a t i v e 
endeavor, they w i l l most l i k e l y be 
a t t r a c t e d to c o o p e r a t i v e measures 
to s e t t l e f u t u r e d i s p u t e s , and w i l l 
most L i k e l y accept the p r i n c i p l e of 
a c t i n g i n good f a i t h as the primary 
g u i d i n g p r i n c i p l e of t h e i r j o i n t 
e f f o r t s . 

- the p a r t i e s who have adopted 
c o o p e r a t i v e e n t e r p r i s e and i t s 
o b j e c t i v e s as t h e i r program w i l l be 
most l i k e l y to share a common stake 
i n the success of the e n t e r p r i s e , 
and t h i s common stake w i l l become 
the b a s i s f o r s t r e n g t h e n i n g 
c o o p e r a t i o n and a s s u r i n g more 
economical d i s p o s a l of d i s p u t e s of 
a l l kinds. 

- the p a r t i e s who design t h e i r 
e n t e r p r i s e with a d e l i b e r a t e 
e x p e c t a t i o n of a c h i e v i n g common 
o b j e c t s and a common stake are most 
l i k e l y to adopt and e n l a r g e upon a 
p a t t e r n of open, t i m e l y and 
adequate communmications that i n 
t u r n w i l l promote t h e i r success of 
t h e i r e n t e r p r i s e , and a l s o the 
success of c o n s u l t a t i v e -
communications procedures f o r 
overcoming t h e i r misunderstandings, 
or more s e r i o u s d i s p u t e s . 

- i n a l l a c t i v i t i e s , r e l a t i o n s , and 
endeavors among s t a t e s or other 
p a r t i e s t h e r e i s at l e a s t a minimal 
c o o p e r a t i v e e f f o r t , and t h i s hard 
core element of c o o p e r a t i o n i s the 
a p p r o p r i a t e b a s i s to b u i l d or 
design f u t u r e d i s p u t e settlement 
procedures. • 
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GENERAL PRINCIPLES. The 
p a r t i e s can formulate and seek to 
invoke g e n e r a l p r i n c i p l e s or norms 
to guide t h e i r behavior and to 
guide t h e i r r e s o l u t i o n of d i s p u t e s . 
The I n t e r n a t i o n a l Law Commission 
has adopted g e n e r a l p r i n c i p l e s on 
s t a t e r e s p o n s i b i l i t y f o r 
i n t e r n a t i o n a l wrongs or breach of 
i n t e r n a t i o n a l o b l i g a t i o n s . 
P r i n c i p l e s such as these provide a 
c e r t a i n p r e c i s i o n - though a l s o 
s u b j e c t to i n t e r p r e t a t i o n or the 
harmonization of d i f f e r i n g views 
about how they are to be a p p l i e d . 
They can be r e f o r m u l a t e d as part of 
a mechanism that w i l l reduce the 
problems r a i s e d by d i s p u t e s and 
d i s p u t e settlement, or i n c o r p o r a t e d 
i n t o the agreements or committments 
of the p a r t i e s . 

F a c t - F i n d i n g . Fact f i n d i n g 
procedures o f f e r a f u r t h e r 
o p p o r t u n i t y to i n t r o d u c e compatible 
d e v i c e s : c o n s u l t a t i o n and 
undertakings f o r reasonable f a c t ­
f i n d i n g procedures e i t h e r by the 
p a r t i e s or t h i r d p a r t i e s serves a 
number of purposes arrayed with 
d i s p u t e s - i n c l u d i n g the 
i n t r o d u c t i o n of a c o o l i n g - o f f 
device, or a d e v i c e moderating 
extreme or unnecessary claims. 
Such procedures may be adopted ad 
hoc, or, as with the Geneva 
P r o t o c o l s of 1977 i n t r o d u c e d 
i n s t i t u t i o n a l l y as a means to deal 
with problems r a i s e d under those 
law of war agreements. They may 
t h e r e f o r e extend from a p p l i c a t i o n 
to commercial or other undertakings 
even to the s i t u a t i o n s r a i s e d 
d u r i n g h o s t i l i t i e s . 

Simple C o n s u l t a t i o n . Simple 
c o n s u l t a t i o n procedures may be 
adopted as a f i r s t step, p r i o r to 
more i n t e n s i v e l y c o n t r o l l e d 
procedures, or as a step without 
d e t a i l e d c o n s u l t a t i o n . The U.K.-
Argentine Agreement reached at the 

c o n c l u s i o n of the War i n the 
EalkLands/Marinas i s an example. 

The Fund. The Fund i s a 
device t h a t o f f e r s f l e x i b l e , 
adaptive, means f o r d i s p u t e 
settlement; the funds f o r maritime 
i n c i d e n t s , damage from a c c i d e n t s of 
n u c l e a r powered s h i p s or from o i l 
tankers provide examples. Through 
the fund, compensation can be made 
f o r damage from i n c i d e n t s such as 
t h a t of COSMOS 954 that was c r e a t e d 
i n Canada with the crash of a 
nu c l e a r powered s a t e l l i t e . The 
Fund can a l s o be used to channel 
s t a t e behavior: moneys are made 
a v a i l a b l e to support d e s i r e d 
behavior, or denied when the funded 
s t a t e f a i l s to f u l f i l l the 
standards imposed. Payment can be 
made from the fund to conduct 
r e s e a r c h or t e s t i n g of damage 
l i m i t i n g procedures. Research may 
look to the f u t u r e or be connected 
with a s p e c i f i c i n c i d e n t - e.g., 
the o i l s p i l l might be the b a s i s 
f o r t e s t i n g new ways to l i m i t 
damage. 

The Fund's o p e r a t i o n may 
enable p a r t i e s to determine c e r t a i n 
t e c h n o l o g i c a l or other standards 
t h a t w i l l reduce or prevent 
a c c i d e n t s or i n c i d e n t s i n the 
f u t u r e : f o r example, double 
bottoms are now being r e q u i r e d f o r 
o i l t ankers because t e s t s i n d i c a t e 
t h at they w i l l reduce the 
p o s s i b i l i t y of o i l s p i l l damage. 
Introduced i n t o outer space 
t e c h n o l o g i e s , the Fund o f f e r s 
e x c e l l e n t o p p o r t u n i t i e s f o r 
a c h i e v i n g the g o a l s of s t a t e s i n 
t h e i r e x p l o r a t i o n and use of outer 
space. 

Investment Dispute Mechanisme. 
The i n s t i t u t i o n a l mechanism of the 
World Bank i s an example with i t s 
I n t e r n a t i o n a l Centre f o r Settlement 
of Investment Disputes. The Bank 
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and it.s e x e c u t i v e branch are 
introduced, procedures f o r 
c o n c i l i a t i o n and a r b i t r a t i o n are 
brought to bear, and the o p e r a t i n g 
mechanism enables the Bank to 
p r o t e c t i t s i n t e r e s t s i n i t s 
commitments. Even the problem of 
s u b m i t t i n g to j u r i s d i c t i o n can be 
overcome, because p a r t i e s t h a t deal 
with the Bank must deal with i t s 
i n s t i t u t i o n s to r e c e i v e t h e i r 
funds. 

Standardized Terms. Proposed 
i n other contexts, such as 
i n t e r n a t i o n a l t r a de and commerce, 
s t a n d a r d i z e d terms a f f o r d a g e n e r a l 
and reasonably uniform p r a c t i c e i n 
a v a r i e t y of s u b j e c t s and endea­
vors. Standardized terms enable 
the p a r t i e s to agree upon the 
a p p l i c a t i o n of i n t e r n a t i o n a l law -
i n c l u d i n g the a p p l i c a b l e law of 
outer space - and make t h i s law 
e f f e c t i v e and e n f o r c e a b l e through 
access under the agreements to the 
municipal c o u r t s and t h e i r access 
to the e x e c u t i v e arm. They a l s o 
suggest the way through to a t o t a l 
or comprehensive design of d e c i s i o n 
ranging from the s t a r t - u p of 
programs and e n t e r p r i s e , t h e i r 
implementation, the management of 
d i s p u t e s and the completion. 

The World Bank and the 
s t a n d a r d i z e d terms i t uses f o r i t s 
loans provide one example. The 
General Agreement on T a r i f f s and 
Trade o f f e r s another example of the 
p o s s i b i l i t i e s here. The v a r i o u s 
uniform codes f o r monetary, trade 
and other purposes are widely known 
and have e s t a b l i s h e d a s u b s t a n t i a l , 
o p e r a t i o n a l p r a c t i c e . The GATT 
f u r n i s h e s a general, comprehensive 
umbrella to trade a c t i v i t i e s , a 
mechanism that discourages 
a d v e r s a r i a l or h o s t i l e measures f o r 
working through trade c o n t r o l s and 
d i f f e r e n c e s about such c o n t r o l s , 
and i n c l u d e s c o n s u l t a t i o n as a 

procedure that the p a r t i e s are to 
invoke. 

C o n s u l t a t i o n : Design. 
C o n s u l t a t i o n can be designed to 
apply to a given e n t e r p r i s e or 
a s s o c i a t i o n or c l u s t e r of 
a c t i v i t i e s among s t a t e s or other 
p a r t i c i p a n t s . The p a r t i c i p a n t s to 
the design of such programs or 
e n t e r p r i s e may at the outset assume 
or determine t h a t they w i l l r e l y 
upon pure c o n s u l t a t i o n - or 
c o n s u l t a t i o n without the adopting 
of other d i s p u t e s o l v i n g 
mechanisms. Or they may i n c l u d e 
c o n s u l t a t i o n with some of the 
t r a d i t i o n a l approaches, i n f u s i n g a 
g r e a t e r degree of c o n s u l t a t i o n i n 
the p r o v i s i o n they have designed. 
Or c o n s u l t a t i o n may be concurrent 
with other d i s p u t e processes, or a 
necessary precedent. 

A d d i t i o n a l combinations are 
s e l f - e v i d e n t : c o n s u l t a t i o n may be 
combined with data r e p o r t i n g , 
r e s p o n s i b i l i t i e s to warn or n o t i f y 
- e.g., i n outer space, t h i s might 
i n c l u d e warnings about impending 
r i s k s or hazards, or dangerous 
s i t u a t i o n s , or harmful i n t e r f e r e n c e 
t h r e a t e n i n g a p a r t i c u l a r e f f o r t or 
a c t i o n , and so on. I t may be 
coupled with a r e s p o n s i b i l i t y to 
provide r e c o r d s and r e p o r t s , to 
p u b l i c i z e these, and to i n c l u d i n g 
with f u r t h e r c o n s u l t a t i o n 
monitoring procedures to f o l l o w the 
performance or a c t i o n of j o i n t 
p a r t i c i p a n t s . Some of these 
f e a t u r e s were adopted i n the latest-
n u clear weapons c o n t r o l agreements 
between Russia and the United 
S t a t e s . I n s p e c t i o n - on the 
ground, from a i r space, and from 
outer space - a f f o r d f u r t h e r 
v a r i a t i o n s f o r monitoring; and 
ground monitoring might i n c l u d e 
t e c h n o l o g i c a l d e v i c e s that can 
operate without the i n t r u s i o n of 
human beings. 
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The p a r t i c i p a n t s may f i n d that 
they can av o i d d i s p u t e s by s t a g i n g 
the performance of t h e i r agreements 
or undertakings. As with 
c o n s t r u c t i o n c o n t r a c t s or other 
a c t i v i t i e s that are e i t h e r long 
term or r e q u i r e c o n s i d e r a b l e 
disbursement of loaned funds, the 
s t a g i n g of a c t i v i t i e s i n v o l v i n g a 
j o i n t e n t e r p r i s e enables a l l 
p a r t i c i p a n t s to assure themselves 
of the attainment of t h e i r common 
goals, the success i n other words 
at each stage, and even the need to 
modify how they are to a t t a i n the 
goals, or the g o a l s themselves. 

A l l of these measures have a 
bearing on the s t r e n g t h e n i n g of law 
i t s e l f : they l e a d to p a t t e r n s of 
e x p e c t a t i o n t h a t can c o a l e s c e so 
t h a t the p a t t e r n s are expected, but 
a l s o expected to operate i n a 
regime t h a t has the added impact of 
a u t h o r i t a t i v e d e c i s i o n [ e s p e c i a l l y 
when made part of an agreement 
intended to operate under the r u l e 
of law], and g i v e s the d e c i s i o n 
flow of law g r e a t e r s t r e n g t h as 
w e l l . The a p p l i c a t i o n of law has 
the u s e f u l advantage of p r o v i d i n g 
c o n t r o l s , or s u p p o r t i n g the 
c o n t r o l s of the p a r t i c i p a n t s , under 
community standards. 

Dispute Mechanisms by Design. 
We can design the model p r o v i s i o n s 
so t h a t m u n i c i p a l systems - t h e i r 
law and enforcement c a p a b i l i t i e s 
can be invoked, thereby 
s t r e n g t h e n i n g i n t e r n a t i o n a l law 
through i n c r e a s e d e f f e c t i v e n e s s and 
e n f o r c e a b i l i t y . I t i s p o s s i b l e 
t h a t wide spread adoption of 
g l o b a l l y e s t a b l i s h e d standard 
p r o v i s i o n s - even p r o v i s i o n s that 
have w i t h i n reason the same ge n e r a l 
content - s t a t e s t h a t have not 
r a t i f i e d or adhered to the outer 
space t r e a t i e s or other a p p l i c a b l e 
instruments of i n t e r n a t i o n a l law 
w i l l be s u b j e c t to that law - at 

l e a s t f o r the s u b j e c t of the 
agreement. T h i s may induce them 
u l t i m a t e l y to become p a r t i e s to 
such agreements, i n c l u d i n g the 
outer space t r e a t i e s i n which a 
number of s t a t e s have yet to 
adhere. T h i s i n t u r n w i l l p r ovide 
at l e a s t some momentum to s t a t e s 
adhering to and f i n d i n g a p a r t of 
t h e i r common stake i n a g l o b a l 
order, i n which they can 
p a r t i c i p a t e , and i n which they can 
share i n the u n i v e r s a l quest f o r 
human d i g n i t y . 

DISPUTE SETTLEMENT - DRAFTING 
THE MODEL. 

The C o n s u l t a t i v e Model. The 
numerous p r o v i s i o n s c u r r e n t l y 
adopted by s t a t e s f u r n i s h us with 
the experience and p o s s i b i l i t i e s 
f o r the design of a c o n s u l t a t i o n 
process - i n v o l v i n g communications 
and d e c i s i o n s - f o r the r e s o l u t i o n 
of d i s p u t e s , and to make th a t 
process o p e r a t i v e as part of the 
o v e r a l l d e c i s i o n flow among the 
p a r t i e s . The purpose i n seeking a 
more r e f i n e d model i s to make 
c o n s u l t a t i o n the primary means f o r 
doing t h i s , and f o r e n l a r g i n g i t s 
range so that the p a r t i e s w i l l 
s h i f t towards the prevention, 
avoidance, even the i n f o r m a l 
d e t e r r e n c e of s i t u a t i o n s or 
misunderstandings t h a t may lead to 
d i s p u t e s . The p a r t i c i p a n t s become 
f a m i l i a r with the problem of 
d i s p u t e s i n the context of t h e i r 
a c t i v i t i e s and endeavors, so that 
c o n s u l t a t i o n thus a p p r a i s e d i s part 
of a l a r g e r , more gen e r a l process 
of a s s e s s i n g the s p e c i f i c needs 
re g a r d i n g c o n s u l t a t i o n with regard 
to s p e c i f i c s u b j e c t s t h a t make up a 
j o i n t endeavor or j o i n t venture or 
e n t e r p r i s e . 

The p r i n c i p l e s r e l a t i n g to the 
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design o f f e r e d here i n c l u d e : 

- adoption of a design t h a t 
b u i l d s upon the p r i n c i p l e of 
co o p e r a t i o n and the common 
o b j e c t i v e s i n c l u d i n g the success i n 
ac h i e v i n g the goals embraced i n a 
common stake. 

- the adoption of the d e c i s i o n 
process that i s al r e a d y i n play 
between the p a r t i c i p a n t s and 
app l y i n g the r e l e v a n t f e a t u r e s of 
tha t process to the d e c i s i o n s 
needed to avert, or dispose of, 
dis p u t e s , misunderstandings, and so 
on. 

- the adoption of ge n e r a l 
p r i n c i p l e s , norms and standards 
t h a t w i l l a f f o r d the p a r t i c i p a n t s 
g u i d e l i n e s or means to channel 
t h e i r communications and d e c i s i o n s 
both to achieve t h e i r common goals 
and to c o n t r o l t h e i r e f f o r t s 
preventing misunderstandings. 
[Mention has been made of the 
gen e r a l p r i n c i p l e s of s t a t e 
r e s p o n s i b i l i t y , but numerous other 
examples can be found!. 

- the n e g o t i a t i o n and adoption 
of the p r o v i s i o n s r e l a t i n g to 
c o n s u l t a t i o n that are most l i k e l y 
to ensure t h e i r being used and 
invoked by the p a r t i c i p a n t s , with 
c l o s e a t t e n t i o n to be giv e n to the 
n e g o t i a t i n g process as a major 
element i n developing an e f f e c t i v e 
design f o r f u t u r e d i s p u t e s , and 
with f u r t h e r a t t e n t i o n being given 
to monitoring the e n t e r p r i s e , 
a c t i v i t i e s and so on to determine 
whether a d d i t i o n a l c o n s u l t a t i o n i s 
r e q u i r e d to modify or r e f i n e the 
goa l s i n i t i a l l y adopted, or the 
means to achieve the goals, e i t h e r 
adopted or i n ope r a t i o n . 

- the adoption of the 
t r a d i t i o n a l approaches to d i s p u t e 
settlement [e.g., court or 

adversary proceedings] as measures 
of l a s t r e s o r t , or, a l t e r n a t i v e l y , 
reshaping the t r a d i t i o n a l 
approaches to strengthen the 
c o n s u l t a t i o n component, and 
de s i g n i n g them to ensure the 
a p p l i c a t i o n of the c o n s u l t a t i o n 
component. 

- the establishment of the 
procedures to be invoked when 
necessary with regard to amending, 
r e v i s i n g , suspending elements of 
the undertakings f o r a common 
e n t e r p r i s e so th a t the e n t e r p r i s e 
can c ontinue without the need f o r 
s u b s t a n t i a l r e v i s i o n of the 
ope r a t i n g agreement. T h i s may 
r e q u i r e c o n s i d e r a t i o n of c r e a t i n g 
the a p p r o p r i a t e i n s t i t u t i o n s among 
the p a r t i c i p a n t s to provide f o r 
i n t e r p r e t a t i o n s , review of 
a p p l i c a t i o n s , and so on. Ccf, 
Standing C o n s u l t a t i v e Commission of 
the s t r a t e g i c n u c l e a r arms 
agreements of the United S t a t e s and 
the former S o v i e t Union -
e s t a b l i s h e d i n A r t i c l e XIX! of the 
ABM T r e a t y ] . 

To avoid p r o l i x i t y i n the 
p r o v i s i o n to be adopted, the design 
may i n c l u d e <a) a gene r a l s e t of 
comments that the p a r t i c i p a n t s 
might adopt to r e f l e c t t h e i r 
e x p e c t a t i o n s r e g a r d i n g the use of 
the consultation-communication 
process; (b) a f u r t h e r s et of 
statements that l a y down c o n s u l t a ­
t i o n as an o p e r a t i n g element 
a p p l i c a b l e to the e n t i r e e n t e r p r i s e 
a c t i v i t y as w e l l as the d i s p u t e s ; 
and <c) a d e c l a r a t i o n of the 
procedures, i n s t i t u t i o n s , and norms 
t h a t may be invoked f o r the d i s p u t e 
process. 

The Model Clause. 

The p a r t i e s to t h i s undertaking 
r e c o g n i z i n g that d i s p u t e s , 
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disagreements and misunderstandings 
[ h e r e i n " d i f f e r e n c e s " 1 w i l l a r i s e 
i n the course of t h e i r a c t i v i t i e s 
[ o p t i o n a l language: i n the j o i n t 
e n t e r p r i s e and program s e t f o r t h i n 
t h i s agreement] have f o r t h i s 
purpose adopted the f o l l o w i n g 
g u i d e l i n e s , standards and 
p r i n c i p l e s to r e s o l v e these 
d i f f e r e n c e s : 

C o n s u l t a t i o n 

1. A l l d i f f e r e n c e s r e l a t i n g to 
t h i s agreement, i t s i n t e r p r e t a t i o n , 
implementation or other a p p l i c a t i o n 
of i t s p r o v i s i o n s s h a l l be the 
s u b j e c t of c o n s u l t a t i o n , or, i f the 
p a r t i e s so determine through the 
a s s i s t a n c e of t h i r d p a r t i e s to 
support c o n s u l t a t i o n with a view t o 
a c h i e v i n g t h e i r common 
understandings by means most l i k e l y 
to achieve the o b j e c t and purpose 
of the agreement and of the common 
ends sought i n the e n t e r p r i s e 
undertaken by the p a r t i e s . 

2. The p a r t i e s undertake to 
c o n s u l t concerning p r i o r to t a k i n g 
other measures as to d i f f e r e n c e s 
r e l a t i n g to t h i s agreement, with a 
view to preventing, a v o i d i n g , 
a v e r t i n g or engaging i n 
mispe r c e p t i o n s or misunderstandings 
i n the performance of t h i s 
agreement. 

D e f i n i t i o n s . 

The p a r t i e s have 
agreed upon the f o l l o w i n g 

d e f i n i t i o n s : 

- the term " c o n s u l t a t i o n " i n c l u d e s 
n e g o t i a t i o n , b a r g a i n i n g , and other 
a c t s of i n t e r c o u r s e among the 
p a r t i e s r e l a t i n g to the conduct of 
t h i s agreement, or to 
monitoring the performance of the 
program or e n t e r p r i s e , or r e l a t i n g 

to the stages s e t f o r a c h i e v i n g 
t h e i r agreement; i t i n c l u d e s , i n 
context, the process i n v o l v i n g 
c l a i m s of any kind, or 
co u n t e r c l a i m s i n response invoked 
f o r r e s o l v i n g d i s p u t e s as w e l l as 
f o r pursuing the g o a l s of the 
agreement ["process of c l a i m " ] . 

- the term " d i f f e r e n c e s " i n c l u d e s 
disagreements, d i f f e r e n c e s , i s s u e s , 
misunderstandings, misperceptions 
and d i f f e r e n c e s or d i s p u t e s of any 
kin d or a r i s i n g from any 
combination of these. 

- the term "process of c l a i m " 
r e f e r s to the communications 
between the p a r t i e s i n which they 
make or exchange claims, demands, 
or r e q u e s t s with each other, with a 
view to e s t a b l i s h i n g t h e i r demands 
or p o s i t i o n s , or with a view to 
reaching t o l e r a n c e s or harmoni­
z a t i o n where t h e i r c l a i m s d i f f e r . 

- the term " c o n s u l t a t i o n 
commission" or " c o n s u l t a t i v e 
commission" r e f e r s to the 
commission, committee or i n s t i t u ­
t i o n e s t a b l i s h e d by the p a r t i e s , 
whose power and competence i s th a t 
delegated by the p a r t i e s with the 
powers, competence and procedures 
to monsitor the performance of the 
work undertaken pursuant to t h e i r 
agreement, to review and assess the 
r e s u l t s , and to determine the 
success of the program i n such 
stages as are a p p r o p r i a t e while the 
program i s p r e s s i n g . The 
c o n s u l t a t i v e commission may, as the 
p a r t i e s determine, provide a d v i s o r y 
competence, recommendations or 
counsel r e g a r d i n g t h e i r j o i n t 
e n t e r p r i s e or t h e i r misunder­
standings. I t may s i m i l a r l y 
p r o vide a f a c t - f i n d i n g s e r v i c e or 
panel to provide f a c t s or 
i n v e s t i g a t e or i n q u i r e i n t o f a c t s 
as requested by the p a r t i e s . 
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- the term " j o i n t e n t e r p r i s e , " 
" j o i n t venture," " j o i n t endeavor," 
and others r e f e r r i n g to j o i n t 
programs, a c t i v i t i e s , or r e l a t i o n s 
i s used to r e f e r to matters i n 
which the p a r t i e s have a common 
i n t e r e s t , seek common goals, and 
the success of a common stake. 

- the term " p a r t i c i p a n t s " r e f e r s to 
those whose d e c i s i o n s or a c t i o n s 
are the s u b j e c t of d i f f e r e n c e s 
i n v o l v i n g t h i s agreement. 

- the term " p a r t i e s ' r e f e r s to the 
s t a t e s or other e n t i t i e s , p u b l i c or 
p r i v a t e , [ o p t i o n a l : or i n d i v i d u ­
a l s ] t h a t are i n v o l v e d i n a 
disp u t e , or i n other a c t i v i t i e s i n 
which t h e i r a c t i o n s or d e c i s i o n s 
are r e l e v a n t . 

C o n s u l t a t i v e Commission. 

The c o n s u l t a t i v e 
commission s h a l l be e s t a b l i s h e d 
pursuant to the consent of the 
p a r t i e s , and s h a l l have such powers 
and competence as the p a r t i e s s h a l l 
determine; I t may be e s t a b l i s h e d as 
a permanent, standing i n s t i t u t i o n , 
or as an ad hoc i n s t i t u t i o n f o r the 
purposes of a given i n q u i r y or 
determination. The commission 
s h a l l be empowered (a) to a s s i s t 
d u r i n g c o n s u l t a t i o n , i n c l u d i n g the 
adoption of the r o l e as mediator or 
c o n c i l i a t o r ; <b) to provide 
a d v i s o r y recommendations; (c) to 
assess or monitor the a c t i v i t i e s of 
the p a r t i c i p a n t s , determine whether 
they promote the e n t e r p r i s e , or 
impair i t s success, and provide 
recommendations to the p a r t i c i p a n t s 
to avert harmful i n t e r f e r e n c e with 
the progress of t h e i r e n t e r p r i s e ; 
(d) to a f f o r d f a c t f i n d i n g 
i n q u i r i e s or i n v e s t i g a t i o n s as 
d i r e c t e d by the p a r t i e s and f o r 
such purposes as determined by the 

p a r t i e s ; (e) to provide good and 
f r i e n d l y o f f i c e s aimed at promoting 
a s u c c e s s f u l undertaking and to 
a s s i s t the p a r t i c i p a n t s i n reaching 
the o b j e c t and purpose of t h e i r 
agreement. 

CONCLUSION 

A l t e r n a t i v e mechanisms f o r 
di s p u t e settlement i n c l u d e those 
t h a t accommodate d i s p u t e s as part 
of the d e c i s i o n flow or the cla i m s 
process e s t a b l i s h e d among 
p a r t i c i p a n t s i n a l l of t h e i r 
a c t i v i t i e s and e n t e r p r i s e . For 
example a monitoring commission can 
be e s t a b l i s h e d f o r t h i s purpose, 
with the added powers or competence 
to e v a l u a t e the data t h a t i t 
r e c e i v e s i n terms of the agreement 
th a t i t monitors. Viewed i n the 
l a r g e r p e r s p e c t i v e that presupposes 
d i s p u t e s as inn a t e i n human 
a c t i v i t i e s and as a d i s r u p t i o n of 
the d e c i s i o n process, such 
mechanisms would range deeply i n t o 
the o v e r a l l program or undertakings 
aimed at a s u c c e s s f u l , j o i n t 
e n t e r p r i s e or i n the more i n f o r m a l 
r e l a t i o n s such as the a c t i v i t i e s of 
s t a t e s . 

The design and n e g o t i a t i o n of 
the design of d i s p u t e settlement 
procedures t h a t are a s s i m i l a t e d 
i n t o the d e c i s i o n process of the 
e n t e r p r i s e i t s e l f a f f o r d s , i n 
i t s e l f , a an element i n the 
n e g o t i a t i n g and planning processes 
t h a t enable the p a r t i e s t o 
harmonize t h e i r p o l i c i e s , expose 
the d i f f e r e n c e s i n p o s i t i o n s or 
claims, and work out d i s p u t e s that 
may a r i s e from misunderstandings 
that appear at the conception of 
t h e i r endeavors. They are then 
r e a l i s t i c a l l y e s t a b l i s h i n g a 
program more l i k e l y to succeed, and 
one t h a t can invoke the p r i n c i p l e 
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of economy to reduce the c o s t s and 
burdens of d i s p u t e settlement. 
They can achieve t h i s i n p a r t 
because they would then be t u r n i n g 
to f a c t o r s t h a t are s i m i l a r to 
p r e v e n t i o n or deterrence, but, i n 
the context of space a c t i v i t i e s , 
deserves more approbatory terms. 

C o n s u l t a t i o n can operate i n 
combination with other f e a t u r e s : 
as i n d i c a t e d i n t h i s paper they are 
l i k e l y to be coupled with the 
o p e r a t i n g p r i n c i p l e s or standards, 
or expected to apply as i n the 
n u c l e a r f r e e zone t r e a t i e s , the 
A n t a r c t i c a Treaty, and the outer 
space l i a b i l i t y convention. 
Experience with the maritime 
conventions and the growing degree 
of r e g u l a t o r y c o n t r o l over maritime 
a c t i v i t i e s o f f e r s m a t e r i a l of value 
i n c o n s i d e r i n g the c o n t r o l s to be 
achieved i n outer space - and i n 
c o n s i d e r i n g the extent to which 
these c o n t r o l s can be designed, 
through c a r e f u l l y wrought measures 
f o r c o n s u l t a t i o n , to reduce the 
c o s t l y impact of d i s p u t e s . 

C o n s u l t a t i o n among s t a t e s 
concerned with the p r o l i f e r a t i o n of 
chemical weapons was i n t r o d u c e d i n 
the r e c e n t Chemical Weapons 
Convention CCWC]. The p r o v i s i o n s of 
t h a t Convention are s i m i l a r to many 
of those proposed here, except t h a t 
they do not suggest, as the 
p r o p o s a l here suggests, t h a t the 
p a r t i e s monitor the j o i n t e f f o r t s 
on a c o n t i n u i n g b a s i s with a view 
to minimizing the p o s s i b i l i t y of 
d i s p u t e s being r a i s e d . The present 
approach thus taken would 
a s s i m i l a t e the c o n t i n u i n g process 
of c o n s u l t a t i o n and communication 
i n t o any process subsequently 
adopted f o r d i s p u t e settlement. 
But the CWC would strengthen the 
o p e r a t i n g bureaucracy by c r e a t i n g 
t h r e e o r g a n i z a t i o n s : the 
Conference of the S t a t e s P a r t i e s , 

as p r i n c i p a l organ, to e s t a b l i s h 
fundamental p o l i c y and assure 
compliance; the E x e c u t i v e C o u n c i l 
with a r o t a t i n g membership to 
assure implementation or e x e c u t i o n 
of the Convention; and, the 
T e c h n i c a l S e c r e t a r i a t to f o l l o w 
through with implementation and 
v e r i f i c a t i o n . 

The p r o p o s a l i n the Chemical 
Weapons Convention that the 
E x e c u t i v e C o u n c i l of t h a t 
Convention be informed of a c t i o n s 
taken to c o u r t s or other t r i b u n a l s , 
to the C o u n c i l i n t r o d u c i n g good 
o f f i c e s , and to the i n t e n t i o n of 
having the E x e c u t i v e C o u n c i l 
a u t h o r i z e d by the General Assembly 
of the United Nations to request 
a d v i s o r y o p i n i o n s from the 
I n t e r n a t i o n a l Court of J u s t i c e . 
I f the p a r t i e s to the Chemical 
Weapons Convention were to apply 
A r t i c l e XIV , t h e i r experience with 
i t s a p p l i c a t i o n would be u s e f u l to 
the development of content under 
the p r o v i s i o n proposed here. 

I t i s l i k e l y t h a t c o n s u l t a t i o n 
i s promoted because of the economic 
and s o c i a l consequences l i k e l y to 
a r i s e with f u t u r e i n c i d e n t s t h a t 
i n v o l v e hazardous m a t e r i a l s . The 
t r a n s - f r o n t i e r elements r a i s e 
complex i s s u e s not r e a d i l y r e s o l v e d 
i n c o u r t s . The p o s s i b i l i t i l i t y of 
u s i n g r e p o r t i n g procedures such as 
those found i n the environmental 
impact assessments or of a p p l y i n g 
complex standards such as s p e c i f i ­
c a t i o n s f o r s h i p c o n s t r u c t i o n , the 
assignment of new s h i p p i n g lanes, 
the r e g u l a t i o n of s h i p p i n g crew 
competence and r e a d i n e s s , and the 
r e s p o n s i b i l i t y of the coast guard 
a l l with regard t o maritime 
a c t i v i t i e s have t h e i r c o u n t e r p a r t s 
i n outer space, where r e g u l a t i o n 
would r e p l a c e simple c o n t r a c t s and 
simple norm a p p l i c a t i o n . The 
experience of i n s t i t u t i o n s i n other 
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arenas can be invoked: the 
I n t e r n a t i o n a l Atomic Energy Agency, 
the Intergovernmen- t a l Maritime 
O r g a n i z a t i o n , and numerous others 
o f f e r such experience. 

In the context of outer space, 
space d e b r i s may, p o t e n t i a l l y , l e a d 
to more severe, longer l a s t i n g , and 
wider-spread i n j u r y on space and 
the immediate atmosphere than o i l 
s p i l l s - a t e r r e s t r i a l c o u n t e r p a r t 
i n the maritime i n c i d e n t s T h i s i s 
c l e a r l y a problem t h a t i n v o l v e s the 
n e c e s s i t y of p r e v e n t i o n as w e l l as 
a comprehensive, s u b s t a n t i a l 
process of d i s p u t e settlement over 
the d e t a i l s of l i a b i l i t y , 
r e s p o n s i b i l i t y and the r e s t o r a t i o n 
of values. But d i s p u t e settlement 
procedures should when designed be 
c o n s i d e r e d i n the p e r s p e c t i v e of 
p r e v e n t i v e and c o n t r o l o b j e c t i v e s . 
By a s s e s s i n g and l o o k i n g to the 
f o r e s e e a b l e problems of the f u t u r e , 
d i s p u t e s and the u n c e r t a i n t i e s of 
new, u n t r i e d , or p a r t i a l l y t r i e d 
t e c h n o l o g i e s i n the d i s p u t e 
context, the e n t e r p r i s e i t s e l f can 
be more competently designed d u r i n g 
the f o r m u l a t i o n stage. But the 
l e s s o n s l e a r n e d i n comparative 
treatment of t h i s kind, are l e s s o n s 
r e l a t i n g to the d e c i s i o n process 
i t s e l f , so that the a p p l i c a t i o n s to 
d i f f e r i n g a c t i v i t i e s or r e l a t i o n s 
may t u r n out to be a p p r o p r i a t e 
without hindrance. The t e r r e s t r i a l 
d i s a s t e r s and aftermath thus become 
r e l e v a n t to a f a i r a l l o c a t i o n of 
r e s p o n s i b i l i t y and l i a b i l i t y . 

In short, where d i s p u t e s are 
p e r c e i v e d as part of the o v e r a l l 
d e c i s i o n problem among two or more 
p a r t i c i p a n t s , t h i s r e c o g n i t i o n and 
the n e g o t i a t i o n of a p p r o p r i a t e 
d i s p u t e settlement through 
c o n s u l t a t i o n can enhance the e n t i r e 
program and i n c r e a s e the chances 
f o r i t s success. [JANET 
MCDONNELL, VALDEZ OIL SPILL, 19921. 

Key to d i s e n t a n g l i n g much of 
t h i s complex interchange of 
communications i s to ensure t h a t 
the communications themselves take 
center stage. To t h i s end, the 
design of procedures based upon 
e f f e c t i v e use of c o n s u l t a t i o n i s of 
utmost importance. To ensure that 
d i s p u t e s are amicably and q u i c k l y 
r e s o l v e d , the n e g o t i a t i o n and 
implementation of procedures 
designed f o r d i s p u t e s are, i n 
themselves, p a r t of the process of 
implementing and s t r e n g t h e n i n g the 
p o t e n t i a l s of c o n s u l t a t i o n . 

T h i s i s not the c o n c l u s i o n of 
t h i s i n q u i r y . A f u t u r e i n q u i r y 
seeking an e f f e c t i v e design model 
on a l a r g e r s c a l e than the example 
suggested here should c o n s i d e r 
where c o n s u l t a t i o n has been used, 
the undertakings and p r o v i s i o n s 
t h a t i t r e l i e d upon, how e f f e c t i v e 
i t was i n the d e c i s i o n processes of 
the p a r t i e s , and where i t may have 
been d e f i c i e n t and i n need of 
refinement. 

[ T h i s paper i s 
e x c l u s i v e l y the r e s u l t of the 
author's i n q u i r y and the 
c o n c l u s i o n s are not to be 
a t t r i b u t e d to Georgetown 
U n i v e r s i t y . 
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