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Introduction 

International liability for damage 
caused by space objects is one of the basic 
principles of international space law. The 
very first legal document on outer space 
elaborated in the United Nations and adopted 
in 1963 by the UN General Assembly 
contained a provision pursuant to which: 

"Each State which launches or 
procures the launching of an object into 
outer space, and each State from whose 
territory or facility an object is 
launched, is internationally liable for 
damage to a foreign State or to its 
natural or juridical persons by such 
object or its component parts on the 
Earth, in the air space, or in outer 
space."1 

The above provision, with minor 
editorial changes, has subsequently become a 
part of the 1967 Treaty on Principles 
Governing the Activities of States in the 
Exploration and Use of Outer Space, including 
the Moon and Other Celestial Bodies (the 
Outer Space Treaty),2 which Article VII 
provided that: 
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"Each State Party to the 
Treaty that launches or procures 
the launching of an object into 
outer space, including the moon 
and other celestial bodies, and 
each State Party from whose 
territory or facility an object is 
launched, is internationally liable 
for damage to another State Party 
to the Treaty or to its natural or 
juridical persons by such object or 
its component parts on the Earth, 
in air space or in outer space, 
including the moon and other 
celestial bodies." 

The obligations established by that 
Article have been developed and specified in 
the 1972 Convention on International 
Liability for Damage Caused by Space Objects 
(the Liability Convention).3 The central 
obligation of that Convention is contained in 
Article II and establishes absolute liability of 
a launching State to pay compensation for 
damage caused by its space object on the 
surface of the Earth or to aircraft in flight. 
Pursuant to Article III of the Convention, fault 
liability is envisioned for cases where 
damage is caused elsewhere than on the 
surface of the Earth to a space object of one 
launching State by a space object of another. 
The Convention contains definitions of 
certain terms, including the term "damage", 
and provides for various procedures and 
mechanisms required for resolving numerous 
questions in connection with damage caused 
by space objects. 

At a certain stage of elaboration of the 
Principles Relevant to the Use of Nuclear 
Power Sources (NPS) in Outer Space in the 
UN Committee on the Peaceful Uses of Outer 
Space (COPUOS) it was decided that a 
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principle dealing with the question of 
international liability for damage should be 
included in the draft. After years of 
deliberations, COPUOS, in 1991, reached 
consensus on a draft principle 9 "Liability 
and compensation".4 

At its thirty-fifth session, in June 1992, 
COPUOS successfully concluded elaboration of 
the NPS Principles as a whole and 
recommended their adoption to the General 
Assembly.5 

1972 Liability Convention and the use 
of NPS in outer space 

Various subjects pertaining to 
international liability for damage caused by 
space objects, including the 1972 Liability 
Convention, were thoroughly examined and 
studied by many prominent scholars.6 

Therefore, this section will briefly deal with 
just one aspect - applicability of the 
Convention to nuclear damage. 

Article 1(a) of the Convention stipulates 
that, for the purpose of that instrument, 

"the term 'damage' means 
loss of life, personal injury or 
other impairment of health; or 
loss of or damage to property of 
States or of persons, natural or 
juridical or property of 
international intergovernmental 
organizations." 

If the use of NPS in outer space results 
in damage as defined above, the Liability 
Convention would be fully applicable to such 
a case. The question of whether nuclear 
damage should be covered by the Convention 
was a matter of long disagreement among 
drafters of that instrument. Eventually, it 
was understood that the scope of the 
Convention encompasses nuclear damage.7 

That understanding was reached the 
during final stages of work and did not 
require any modifications to the definition of 

"damage" which had much earlier been 
agreed to in the Legal Subcommittee of 
COPUOS, remained unchanged for a number 
of years and later became a provision of the 
Convention. That fact leads to the conclusion 
that its drafters did not see any difference 
between ordinary non-nuclear damage and 
nuclear damage for the purpose of the above 
definition. 

For the Convention to be applicable, it 
does not matter whether, for example, a 
person was injured by a direct hit of a non­
radioactive piece of space debris which 
survived the re-entry, or by radiation from 
an NPS satellite which accidentally landed on 
foreign territory. What matters is that in 
both cases personal injury, mentioned in 
Article 1(a), has been inflicted, and this event 
makes the Convention applicable. 

Perusal of the travaux préparatoire of 
the Convention shows that, while a lot of 
general words were said about the "entirely 
distinct nature" of nuclear damage,8 the 
only practical difference mentioned in the 
debate was the delayed effects of nuclear 
damage, as compared to ordinary non-
nuclear damage. As N. Jasentuliyana 
correctly remarked, "this matter is addressed 
in Article X, ...which provides for a flexible 
time limit for filing of claims."9 

It should also be recalled that a number 
of international conventions on civil liability 
for nuclear damage10 define "nuclear 
damage" precisely in the same terms as the 
Liability Convention. 

Thus it may be concluded that, while 
nuclear and non-nuclear damage may differ 
in scope, severity, requirements for remedial 
measures and the presence or absence of 
delayed effects, the types of damage in both 
cases remain the same: loss of life, personal 
injury, damage to property, etc. 
Accordingly, the Liability Convention is 
without doubt applicable to NPS space 
objects causing damage as defined in its 
Article 1(a). 
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COSMOS-954 incident parties, and (b) general principles of 
international law".1 5 

Renewed interest in the problem of 
international liability for damage caused by 
space objects was prompted by the COSMOS-
954 incident. The Soviet satellite COSMOS-
954, equipped with a small nuclear reactor, 
was launched on 18 January 1977.11 On 6 
January 1978, "sudden depressurization" of 
the satellite occurred as a result of which it 
began to "descend uncontrollably".12 On 
24 January 1978, COSMOS-954 re-entered 
the atmosphere over Canada and scattered 
radioactive debris on its northern territories. 
While not the only case of an NPS satellite 
failure in the history of space age,1 3 this 
accident, which led to the appearance of 
radioactive debris on land, caused great 
concern and anxiety in the international 
community. 

Fortunately, the area of impact of the 
COSMOS-954 debris was scarcely populated 
and nobody was hurt. Canada, assisted by 
the United States, has conducted successful 
search, recovery and clean-up operations. 

The COSMOS-954 incident led to two 
developments directly relevant to the subject 
of the present paper: a Canadian claim 
against the Soviet Union for compensation for 
damage, and the elaboration of NPS 
Principles in COPUOS. 

Canadian-Soviet settlement of COSMOS-954 
incident 

On 23 January 1979, Canada presented 
a claim against the Soviet Union for damage 
caused by the COSMOS-954 satellite in the 
amount of 6,041,174.70 Canadian dollars.14 

The claim was "based jointly and 
separately on (a) the relevant agreements 
and in particular the 1972 Convention on 
International Liability for Damage Caused by 
Space Objects, to which both Canada and the 
Union of Soviet Socialist Republics are 

Canada claimed that "the deposit of 
hazardous debris from satellite throughout a 
large area of Canadian territory, and the 
presence of that debris in the environment 
rendering part of Canada's territory unfit for 
use, constituted 'damage to property' within 
the meaning of the Convention",16 and 
that the liability of the USSR was "also 
founded in Article VH" of the Outer Space 
Treaty.1 7 

As for the general principles of 
international law on which the claim was 
based, the Canadians stated that "the 
intrusion of the COSMOS-954 satellite into 
Canada's airspace and the deposit on 
Canadian territory of hazardous radioactive 
debris from the satellite constitutes a 
violation of Canada's sovereignty" which 
"gives rise to an obligation to pay 
compensation".18 In addition, the claim 
stated that "the standard of absolute liability 
for space activities, in particular activities 
involving the use of nuclear energy, is 
considered to have become a general 
principle of international law... The principle 
of absolute liability applies to fields of 
activities having in common a high degree of 
risk".1 9 

The claim was considered at Canadian-
Soviet negotiations, and on 2 April 1981, 
having reached agreement, the 
representatives of the two Governments 
signed a Protocol envisioning that the USSR 
shall pay Canada 3 million Canadian dollars 
"in full and final settlement of all matters 
connected with the disintegration of the 
Soviet satellite COSMOS-954 in January 
1978".20 

Detailed examination of the claim goes 
beyond the scope of this paper. It is 
important, however, to determine whether 
the claim has been settled on the basis of the 
Liability Convention or not. The answer to 
this question seems to be of major 
significance for future application of the 
Convention, and for examining de lege lata 
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the question of international liability for 
damage caused by NPS space objects. 

A wide variety of views have been 
expressed as to the applicability of the 
Liability Convention to the COSMOS-954 
incident. 

Shortly after the crash P.P.C. Haanappel 
observed that the Convention was 
inapplicable to the COSMOS-954 case because 
of the narrow definition of "damage" in 
Article I.2 1 Similar views were expressed 
at that time by S. Gorove,2 2 who later, 
however, admitted that, since the Soviet 
Union "paid damages" to Canada, the 
Convention was applicable to damage caused 
"to the elements of environment provided 
that they are property of a natural or 
juridical person". N. Jasentuliyana 
expressed the view that the Convention 
"might not cover damage to the environment 
per se". 2 4 He Qizhi remarked that damage 
to environment is covered by the Convention 
as far as the environment "means the surface 
of the Earth under jurisdiction of states".2 5 

B. Schwartz and M.L. Berlin argued that "the 
nuclear contamination of Canadian territory 
was damage to 'persons and property' within 
the meaning of Article 1(a) of the Liability 
Convention".2 6 E. Galloway expressed the 
view that environmental damage "could" be 
covered by the Convention, if that damage 
"could cause" losses defined in Article l . 2 7 

G. Gal, having referred to the COSMOS-954 
case, observed that the definition of damage 
in the Convention "is scarcely applicable" to 
the harmful contamination of the 
environment.28 N.M. Matte considered 
that "a launching state cannot be held liable 
for damage caused to the environment as a 
result of chemical, biological or radioactive 
contamination".29 S. Courteix believed that 
"it is not clear whether nuclear hazards" are 
covered by the Liability Convention.30 

H. A. Baker stated that the Convention "was 
never applied" to the COSMOS-954 case.3 1 

B.A. Hurwitz expressed the view that "there 
can be no doubt" of the Convention's 
applicability to the incident under 
review. 

Some scholars seem to take it for 
granted that the COSMOS-954 case was 
settled on the basis of the Liability 
Convention.33 The logic behind that 
conclusion is probably the following: Canada 
based its claim against the Soviet Union 
primarily on that Convention; the claim was 
settled and money was paid. Accordingly, the 
payment proves that the Liability Convention 
was applicable to the incident and, therefore, 
served as a legal basis for the settlement. 

This conclusion, however, is erroneous. 

To start with, the Canadian claim was 
based primarily, but not exclusively on the 
Liability Convention. This circumstance 
alone makes the determination of the legal 
basis of the actual settlement a difficult task. 
The fact that the payment was made does 
not necessarily mean that it was made in 
accordance with the Convention. 

As indicated above, a number of legal 
authorities either denied or questioned the 
applicability of the Liability Convention to 
COSMOS-954 case. The crux of the problem 
here is whether the definition of "damage" in 
Article 1(a) of the Convention encompasses 
negative effects of the incident, namely, 
scattering of the radioactive debris on 
Canadian territory. If, as the Canadian claim 
suggested, the territory is considered 
property for the purpose of the above 
definition, then the Convention is applicable, 
since the deposit of radioactive debris on 
that property damaged it by making the 
territory unfit for use. If, however, the 
territory (soil) is considered an element of 
the environment, then the Convention is 
hardly applicable, since pollution of the 
environment seems to be outside the scope 
of the Convention. 

Unlike diplomatic correspondence on 
the issue, the records of the Canadian-Soviet 
negotiations have not been made public. It 
is, therefore, impossible to determine with 
full confidence what kind of specific 
concessions and compromises "paved the 
way" to the final settlement in the form of 
the above-mentioned Protocol. Yet certain 
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"circumstantial evidence" can be obtained 
from available documentation. 

First, although the Canadian claim was 
based primarily on the Liability Convention, 
that instrument was not even mentioned in 
the Protocol which settled the claim. 
Moreover, the word "compensation" itself -
the Convention's term - is not found in the 
text of the Protocol. AH this is hardly an 
oversight. It is more logical to assume that 
in the course of the negotiations the two 
sides failed to agree that the Liability 
Convention was applicable to the incident. 
Had the sides agreed to settle the claim on 
the basis of the Convention, they would have 
definitely referred to it in the Protocol 
settling the claim. Besides, being parties to 
the Convention, both Canada and the Soviet 
Union would be interested in increasing the 
number of States participating in it, and 
unambiguous indication that the COSMOS-
954 incident was settled on the basis of the 
Liability Convention would have been an 
excellent "promotion" of that instrument and 
a serious encouragement to accede to it for 
those States which have not yet done so. 

Second, while there seem to be no 
publications containing references to the 
official Soviet position at the COSMOS-954 
negotiations, at least one article describing 
the Canadian approach has been 
published.34 The authors of that article 
referred to various questions raised during 
the Canadian-Soviet negotiations, including 
applicability of the Liability Convention to 
the COSMOS-954 case. They noted, in 
particular, that "Canada and the Soviet Union 
were able to reach a lump sum settlement 
without the need for agreement on the 
answers to these questions" (emphasis added 
- A T . ) . 3 5 Thus, one of the directly 
involved parties confirmed that no 
agreement on the applicability of the 
Liability Convention to the COSMOS-954 case 
had been reached at the Canadian-Soviet 
negotiations. 

Third, further evidence that the 
COSMOS-954 case was not settled on the 
basis of the Liability Convention is contained 

in principle 9 "Liability and compensation", 
approved by COPUOS at its 34th session in 
1991.36 While this principle will be 
examined in greater detail in a section 
below, a brief reference to its paragraph 3 is 
necessary in connection with the 
"applicability question". That paragraph 
provides that: 

"For the purpose of this 
principle, compensation shall 
include reimbursement of the duly 
substantiated expenses for search, 
recovery and clean-up operations, 
including expenses for assistance 
received from third parties". 

Expenses mentioned above are exactly 
those incurred by Canada as a result of the 
COSMOS-954 crash. Inclusion of paragraph 3 
in the principle on liability demonstrates that 
drafters did not view expenses for search, 
recovery and clean-up operations as covered 
by the Liability Convention. The beginning 
of that paragraph ("For the purpose of this 
principle") does not permit interpretation of 
it as merely a confirmation of an obligation 
already existing under the Liability 
Convention. It should be recalled in this 
connection that it was Canada who co-
sponsored a working paper37 which 
provided a basis for reaching consensus on 
principle 9 at the COPUOS session. Had the 
COSMOS-954 case been settled on the basis 
of the Liability Convention, Canada would 
have not included paragraph 3 in the working 
paper at all, or at least would have worded it 
in a different way. 

The above considerations lead to the 
conclusion that the COSMOS-954 incident 
was not settled on the basis of the Liability 
Convention. This conclusion does not mean 
that the parties concerned could not use or 
should not have used the Convention as a 
legal basis for the settlement, they simply 
did not. To use the Convention as such a 
basis, the agreement of both parties was 
required - evidently, it was never reached. 

Yet the approach suggested by S. 
Gorove38 and He Qizhi 3 9 seems to be 
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quite justified: if a space object causes 
damage to the elements of the environment 
which are the property of a natural or 
juridical person, the Liability Convention 
should be applicable. However, the COSMOS-
954 case cannot be considered as a precedent 
supporting such interpretation. 

What was the legal basis of the 
COSMOS-954 settlement? As indicated 
above, Canada also based its claim on 
"general principles of international law". The 
scope of this paper does not allow a detailed 
analysis of this part of the Canadian claim. 
In brief, this author shares the view that 
"extra-conventional state practice does not 
support the contention that general or 
customary international law imposes on 
states absolute liability for damage, including 
environmental damage, caused by space 
objects on the surface of the Earth". 4 0 

Similarly, for reasons which will be given 
below, the Outer Space Treaty could not have 
served as a legal basis for claiming 
compensation in connection with the case 
under review. 

Thus, the COSMOS-954 case was not 
settled either on the basis of the Liability 
Convention or the Outer Space Treaty or 
general principles of international law - it 
was an ex gratia settlement.41 

COPUOS principle on liability and 
compensation for damage caused 

by NPS space objects 

Less than a month after the COSMOS-
954 incident, on 13 February 1978, the 
fifteenth session of the Scientific and 
Technical Subcommittee of COPUOS was 
convened in New York. At that session, 
Canada, supported by many other 
delegations, proposed that the various 
implications of the incident should be 
"carefully and promptly" considered by 
COPUOS and its two Subcommittees.42 

That proposal became the first step towards 
elaboration, in the United Nations, of 

Principles relevant to the use of NPS in outer 
space. 

The history of this long and arduous 
process has been examined in an excellent 
way by various legal experts,4 3 including, 
in particular, both the current Director of the 
UN Office of Outer Space Affairs, Dr. N. 
Jasentuliyana44 and his predecessor at that 
post, Prof. Dr. V. Kopal 4 5 . 

As mentioned above, at its 34th session 
in 1991, COPUOS reached consensus on 
principle 9, which read as follows: 

"Principle 9 "Liability and 
compensation" 

"1. In accordance with article 
VII of the Treaty on Principles 
Governing the Activities of States 
in the Exploration and Use of 
Outer Space, including the Moon 
and Other Celestial Bodies, and 
the provisions of the Convention 
on International Liability for 
Damage Caused by Space Objects, 
each State which launches or 
procures the launching of a space 
object and each State from whose 
territory or facility a space object 
is launched shall be 
internationally liable for damage 
caused by such space objects or 
their component parts. This fully 
applies to the case of such a space 
object carrying a nuclear power 
source on board. Whenever two 
or more States jointly launch such 
a space object, they shall be 
jointly and severally liable for any 
damage caused, in accordance 
with article V of the above-
mentioned Convention. 

"2. The compensation that 
such State shall be liable to pay 
under the aforesaid Convention 
for damage shall be determined in 
accordance with international law 
and the principles of justice and 
equity in order to provide such 
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reparation in respect of the 
damage as will restore the person, 
natural or juridical, State or 
international organization on 
whose behalf a claim is presented 
to the condition which would 
have existed if the damage had 
not occurred. 

"3. For the purpose of this 
principle, compensation shall 
include reimbursement of duly 
substantiated expenses for search, 
recovery and clean-up operations, 
including assistance received from 
third parties."46 

The text of paragraph 1 of the above 
principle is based on the formulations of 
Article VII of the Outer Space Treaty and 
relevant provisions of the Liability 
Convention. Minor discrepancies are purely 
editorial and were not intended to have any 
legal implications. The objective of this 
paragraph is to confirm full applicability of 
the liability regime established by the two 
above-mentioned instruments to damage 
caused by space objects carrying NPS on 
board. 

Since the paragraph under review 
refers not only to the Liability Convention, 
which has definition of the term "damage", 
but also to the Outer Space Treaty, which 
contains no such definition, it is necessary to 
determine whether the term "damage" for 
the purpose of principle 9 means something 
different as compared to relevant provisions 
of the Liability Convention. In other words, 
is the notion of damage in Article VII of the 
Outer Space Treaty wider than the definition 
contained in Article I of the Liability 
Convention? 

j 

The answer to this question is 
negative. As convincingly demonstrated by 
B. Schwartz and M.L. Berlin,4 7 the Liability 
Convention was intended to make more 
precise the relevant provisions of the Outer 
Space Treaty and was supposed to state 
completely the rules covering damage by 
space objects. "The whole purpose of this 

process would be negated if states could 
resort to more ambiguous sources of 
international law, such as custom or the 
Outer Space Treaty, in an attempt to 
establish legal claims which find no support 
in the Liability Convention".48 Thus, the 
reference to the Outer Space Treaty in 
paragraph 1 of principle 9 does not make the 
scope of coverage of that principle wider 
than that of the Liability Convention in 
connection with damage caused by NPS 
space objects. 

The substantive text of paragraph 2 of 
principle 9 is a complete unchanged 
reproduction of Article XII of the Liability 
Convention. Since full applicability of the 
Convention (including, naturally, its Article 
XII) to space objects with NPS on board has 
been already confirmed in paragraph 1, the 
whole paragraph 2 might look superfluous. 
Its inclusion is probably explained by the 
drafters' wish to emphasize the importance 
of a full and equitable measure of 
compensation to victims, and "to bridge" 
paragraphs 1 and 3 since the latter also 
concerns the question of compensation. 

It is noteworthy that, speaking about 
compensation, paragraph 2 mentions only the 
Liability Convention as the basis for 
receiving compensation, and does not refer 
to the Outer Space Treaty, although 
reference to its Article VII is made in 
paragraph 1. This approach of the drafters 
may serve as another argument supporting 
the view that, as stated above, the objective 
of the Liability Convention is to establish 
completely the rules for dealing with damage 
by space objects, and the Outer Space Treaty 
cannot serve as a legal basis for attempts to 
claim compensation different from that 
envisioned in the Liability Convention. 

Provisions of paragraph 3 are new as 
compared to the "confirmation" character of 
the two preceding paragraphs. Paragraph 3 
is an implicit response to the legal 
controversy of the COSMOS-954 incident and 
subsequent settlement of the Canadian claim 
against the Soviet Union. As mentioned 
above, its inclusion in the principle on 
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liability demonstrates that drafters of that 
principle did not consider expenses for 
search, recovery and clean-up operations as 
covered by the Liability Convention. If that 
was not the case, paragraph 3 would not 
have been included at all, or at least would 
have been formulated in a different way. 4 9 

It should be recalled that at the early 
stages of the debate, the delegation of 
Canada proposed formulations of a relevant 
draft principle which, if adopted, would 
support the view that search and clean-up 
expenses are covered by the Convention.50 

However, the eventual consensus on 
paragraph 3 of principle 9 supports the 
opposite interpretation. 

It is important to realize that paragraph 
3 does not equate expenses for search, 
recovery and clean-up operations with 
damage in the meaning of the Liability 
Convention. Pursuant to the Convention, 
damage is subject to compensation, while, 
pursuant to paragraph 3, the above expenses 
are subject to reimbursement to be included 
in the compensation. In other words, if, as a 
result of a space NPS incident, no damage, 
as defined in the Convention, was caused, but 
search, recovery and clean-up operations 
were conducted, the State which conducted 
those operations will be entitled, in 
accordance with paragraph 3, to receive 
reimbursement of relevant expenses, not 
compensation envisioned by the Liability 
Convention. 

The above question might look purely 
linguistic, but it is not. The point here is 
that unless the above expenses are 
"accompanied" by damage, as defined by the 
Liability Convention, the latter remains 
unapplicable. 

Inclusion of the words "duly 
substantiated" in paragraph 3 of principle 9 
is aimed to protect the interests of a 
launching State by preventing unfounded or 
inflated claims. To a certain extent, those 
words are designed to play the same role in 
determining the amount of reimbursement, 
as reference to "principles of justice and 

equity" plays in determining the amount of 
compensation under the Liability Convention. 
In both cases the goal is to ensure that the 
eventual settlement is reasonable and 
satisfactory for all parties concerned, and is 
not a source of enrichment for the injured 
party. 5 1 

The relevant part of paragraph 3 
contains the formulation "expenses for 
search, recovery andfemphasis added - A.T.) 
clean-up operations". It may be argued, 
therefore, that, since the word "and" (not 
"or") has been used by drafters, 
reimbursement may be claimed only if all 
three types of operations were actually 
carried out. Such interpretation, however, 
would be incorrect. Even if search 
operations have not led to recovery of any 
radioactive debris (which might have been 
lost, for example, on the bottom of a deep 
lake), it would be fair to reimburse expenses 
incurred during such "search only" 
operations, because they were needed to 
make sure that no real danger existed. By 
the same token, if an area of impact of a 
single large radioactive debris has been very 
accurately predicted, or the impact itself was 
witnessed and immediately reported to 
relevant authorities, no search operations 
would be required. Nevertheless, it is 
evident that in such a situation expenses for 
recovery and clean-up operations should be 
reimbursed. An attempt not to pay such 
expenses only because no search operations 
were needed would contradict the entire 
logic of principle 9. 

The following situation can also occur. 
A launching State A notified a State B that a 
malfunctioning space object with NPS on 
board or its component parts will fall, 
according to State A's calculations, on State 
B's territory. After the impact, a State C, 
which borders State B, conducted, on its own 
initiative, search operations, but found 
nothing. Does paragraph 3 of draft principle" 
9 require that State C's expenses for such 
search operations be reimbursed by State A? 

This question may have different 
answers depending on circumstances. Briefly, 
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if State C had valid reasons to believe that 
radioactive debris may or did fall on its 
territory, despite the calculations of State A, 
then the above expenses should perhaps be 
reimbursed. If no such valid reasons existed, 
then no reimbursement should be paid. 

Finally, speaking of principle 9 as a 
whole, there is a question of States which are 
not parties either to the Outer Space Treaty 
or the Liability Convention. While at present 
NPS in outer space are believed to be used by 
States which are parties to the two above 
instruments, the situation may change in the 
future. Besides, any State may become a 
victim of a space NPS incident. 

Hence, the question arises how a State 
which is not a party to the two above 
agreements should treat a legal provision 
envisioning that this State shall be 
internationally liable for damage in 
accordance with those agreements. 
Similarly, it is not clear whether principle 9 
could serve as a valid basis to claim 
compensation, in accordance with the Outer 
Space Treaty and the Liability Convention, 
for a State which is not a party to those 
instruments. 

The obvious solution here would be for 
all States to accede to the two agreements. 
If, however, after adoption of the NPS 
Principles, a space NPS incident occurs 
involving one or more non-parties, a possible 
course of action could be to consider 
provisions of principle 9 as recommendations 
to use specific remedies and to follow 
procedures, envisioned by the Liability 
Convention, in order to settle the 
incident.52 In this connection, it should be 
mentioned that, if the UN General Assembly 
adopts the NPS Principles by consensus (and 
such adoption seems to be practically 
assured in view of the consensus finalization 
of the NPS Principles at the COPUOS session 
in June 1992), they, while non-binding, will 
have strong political and moral force, and 
international public opinion will support 
strict compliance with them. 

Conclusions 

The Outer Space Treaty and the 
Liability Convention are fully applicable to 
damage, as defined in Article 1(a) of the 
Convention, caused by a space object with 
NPS on board. 

While it seems justified to consider 
elements of the environment under State 
jurisdiction as property in the meaning of 
Article 1(a) of the Liability Convention, the 
only attempt at practical application of that 
Convention to an NPS incident (the COSMOS-
954 case) does not support such 
interpretation. The COSMOS-954 incident 
was not settled on the basis of that 
instrument, it was an ex gratia settlement. 

Principle 9, "Liability and 
compensation", of the NPS Principles 
confirms the applicability of the existing 
liability regime of outer space law to the use 
of NPS on board space objects. This principle 
does not regard the mere scattering of 
radioactive debris from a space object with 
NPS on a foreign territory as damage in the 
meaning of Article 1(a) of the Liability 
Convention. However, the principle 
recommends reimbursement of duly 
substantiated expenses for search, recovery 
and clean-up operations, and, although non-
binding, is a useful addition to the regime 
established by the Outer Space Treaty and 
the Liability Convention. 
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