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From Ex Anteto Ex Post Enfor cement
of Article 81: Efficiency, Legal Certainty
and Community Enlargement

leva Azanda

_ for Didzis
l. I ntroduction

The establishment of a system of undistorted competition was one of the primary tasks
of the European Community (EC).! Therefore, the initial Member States had to agree
upon the content of the rules securing competition. The cartel prohibition envisaged in
Article 81 of the Treaty Establishing the European (Economic) Community (hereinafter
the ‘ Treaty’) was one of the first competition provisions debated and drafted.? In addi-
tion, the Member States managed to draft specific measures prohibiting the abuse of do-
minant positions, measures dealing with public undertakings and state aids, as well as
those controlling mergers having an EC dimension.® Consequently, it may be argued
that the approach to competition issuesin the EC gradually transformed into a sui gene-
rispolicy and alega system differing from the counterpart in the United States (U.S.)
and excelling worldwide.* However, the development of the EC has now come to a
point wherethe Member States, EC institutions and private parties, who haverightsand
obligations under EC law, are once again engaged in a discussion about the cartel
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! See Article 3(g) of the Treaty.

2 For example, see G. Marenco, Doesa Legal Exemption System Require an Amendment
of the Treaty? http://www.iue.ityRSCA S/Research/Competition/2000/ Marenco_1la.pdf,
at pp. 8-18, showing how the would-be Member States of the European Economic
Community attempted to agree upon thetext of Article81. Notea sothat discussionand
adoption of an EC merger control regime took twelve years.

8 See Articles 81, 82, 86 and 87 of the Treaty, respectively. See also Council Regulation
4064/89, 0J 1990 L 257/13, as amended by Council Regulation 1310/97, OJ 1997 L
180/1 and Proposal for Council Regulation, COM (2002) 711, OJ 2003 C 20/6.

4 SeeD. Gerber, Moder nizing European Competition Law: A Devel opmental Perspective,
4 European Competition Law Review (ECLR) 2001, pp. 122-130, at p. 129. See also
S. E. Foster, While America Sept: the Har monization of Competition LawsBased Upon
the European Union Model, 15 EmILRev 2001, pp. 467-500, at pp.468-473. Finaly,
see D. Hildebrand, The European School in EC Competition Law, 25 World Compe-
tition 2002, pp. 3-23, 10-23
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prohibition of Article 81. This time the debate concentrates on the enforcement of
Article 81 of the Treaty.

The discussion started when the Commission proposed to relinquish its much
of its power of enforcement of Article 81 in favour of the national authorities of the
Member States. Unsurprisingly, the idea has generated a broad range of comments of
points of view: ‘Some question whether the proposed reform is lawful ... Others
guestion the conceptua underpinnings of the Commission’sproposal ... Y et othersare
concerned about the practical operation of the new regime.’®> With due regard to the
different opinions presented by others, this paper attempts to add another perspective
on the proposals of the Commission.

In order to carry out this task, the paper first recalls the structure and aims of
Article 81 of the Treaty. Secondly, it describestheinitial enforcement regime of Article
81 and to what extent it succeeded in achieving the policy goals of Article 81. Then the
paper shows how the enforcement regime of Article 81 gradually perished. Subse-
guently, it turnsto the proposed reform and attempts to establish the devel opments and
improvements the Commission has envisaged for it. Having done so, the paper startsan
aim-result analysis of the reform in order to prove that the reform envisaged by the
Commission and accepted by the Council does not correspond to the aims and results
promised. Nevertheless, instead of completely rejecting the reform, the author attempts
to make suggestions for improvement so that Article 81 would not lose its appeal and
usefulnessfor the unfinished project of European integration. As promised, theanalysis
starts with resort to the cartel prohibition of the Treaty itself.

[I. Article8lof the Treaty and ItsImplementation

The structure of Article 81 is threefold. Article 81(1) prohibits undertakings from
concluding restrictive agreements, decisions and concerted practices® affecting trade
between Member States. Article 81(2) makes such agreements void. Nevertheless,
Article 81(3) states that the prohibition in Article 81(1) may be declared inapplicable
if the agreement satisfies two positive and two negative criteria. The main aims of
Article 81 are also threefold.

5 P. Craigand G. deBurca, EU Law: Text, Casesand Materials, 3% ed., Oxford 2003, pp.
1062-1087, at p.1064.

Theterms* agreement,” ‘decision’ and ‘ concerted practice’ are substituted by the term
“agreement’ in this paper.

6
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A. The Aimsof Article 81 of the Treaty

Article 81 served asatool to promote competition, to integrate the Common Market and
to balance the policies of the Treaty.” Firstly, Article 81 had to secure competition
within the Common Market.® Aggressive interpretation of the wording of Article 81(1)
has led to effective prohibition of anti-competitive behaviour, well able to deal even
with theoretical restrictions.® Secondly, Article 81 ensured that undertakings could not
prevent economic integration via replacement of publicly abolished barriers with
privately concluded agreements.*® The policiesthat the Treaty envisagesin Articles 25,
28, 29 and 95 would have been largely useless if economic operators could divide the
Common Market between them. In addition, the aim of preventing the segmentation of
the Common Market made Article 81 different from national cartel laws. Thirdly, the
Article 81(3) criteria allowed weighting of the aims of competition promotion and
reduction of private barriers against other policies envisaged by the Treaty.* Thus,
Article 81 also balanced the overall aims of the Treaty.™? The need to promote compe-
tition and to fight against fragmentation of the Common Market could be balanced with
social or environmental policies. Obviously, thisthird aim of Article81is, perhaps, less
visible and surfaces only in specific cases. Nevertheless, the apparent need to establish
a culture of competition and secure the functioning of the Common Market were
important factors taken into account when the Council adopted Regulation 17, imple-
menting, inter alia, Article 81.2

7 For asummary of theaims of Article 81, see C. W. Bellamy, G.D. Child, V. Rose (ed),
Common Market Law of Competition, London 1993, pp. 33-37, at pp. 33-35.

8 After the signing of the Single European Act, OJ 1987 L 169/1 — the Single Market.

o Whilethe extension of the concept of restriction of competition and the effect on trade

between Member Stateswill bedealt with later, itisworth mentioning herethat the ECJ
worked hard to establish broad definitions for the concepts of agreement and under-
taking—see A. Jonesand B. Suffrin, EC Competition Law: Text, Casesand Materials,
Oxford 2001, pp. 85-136, at pp. 89-119.

10 SeeC. D. Ehlermann, The Contribution of EC Competition Policy to the Single Market,
2 CMLR 1992, pp. 257-282, at pp. 264-268, explaining how the Commission used
Article 81 to promote integration of the Single Market.

n See XX 111" Competition Report from the Commission - 1993, COM (1994) 61, para.
190, where the Commission stated that only itself could ensure balance between
competition policy and other objectives of the Treaty.

12 See the Opinion of Advocate General van Gerven delivered on 11 October 1990, in
Case C-234/89 Stergios Delimitis v Henninger Brau AG, [1991] ECR 1-935, para. 5,
where the Advocate General recalls that: ‘ The issue of such an exemption is an act of
policy (emphasis added) which falls within the exclusive competence of the Commis-
sion.” When considering possibilitiesof reform of competition policy, thisargument has
been used against the establishment of a European Cartel Office, an independent body
conducting investigations. It would not be able to contrast the aims of Article 81 con-
cerning competition with other policies of the Treaty. See A. J. Riley, The European
Cartel Office: a Guardian Without Weapons?, 1 ECLR 1997, pp. 3-16, at pp. 5-7. See
also C. D. Ehlermann, Competition Policy, supran. 10, at p. 282.

1 Council Regulation 17, 0J 1962 13/204.
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B. Regulation 17

The legal basis of Regulation 17 was Article 83 of the Treaty. By virtue of thisarticle,
implementing measures had to ensure compliance with Article 81(1) as well as lay
down rulesfor the application of Article81(3). Accordingto Article83(2) (b), effective
supervision of compliance had to be pursued along with the greatest possible simpli-
fication of administration.*

1. The Noatification System and the Powers of the Commission

The Council saw notification of agreements falling under Article 81 as the means to
ensure a balance between supervision and simplicity of administration. According to
Article 1 of Regulation 17, agreements falling within the ambit of Article 81(1) were
prohibited with no prior decision being required. However, according to Article 4(1) of
Regulation 17, undertakings were obliged to notify to the Commission, agreements pro-
hibited under Article 81(1) but capable of satisfying the requirements of Article 81(3).
Agreements not notified would have been void by virtue of Article 81(2) except for
those enjoying provisional validity.™ Furthermore, Article 4(2) served as an exception
to Article4(1) and reduced the amount of agreements susceptibleto obligatory notifica-
tion, thus leaving the undertakings a choice to notify.'® However, only notification of
an agreement secured undertakings against fines that the Commission could impose.*’
Interestingly or ironically, the text of Regulation 17 admitted that undertakings could
notify so many agreementsthat it would beimpossible to examine them. Consequently,
the realistic prediction was that some more flexible mechanisms dealing with agree-
ments less prejudicial to the Common Market could be necessary.'®

Nevertheless, the Council used Article 9(1) of Regulation 17 to delegate to the
Commission the sole power to declare Article 81(1) inapplicable if the agreement

14 When analyzing this requirement, one should bear in mind that Article 85(1) of the
Treaty entrusts the Commission with the task to ensure application of principles
established by Article 81. Thus, no matter how the arrangements of effective super-
vision are balanced with simplification of administration, the Commission derivesits
power to oversee the enforcement of Article 81 directly from the Treaty.

15 See the Judgment of 6 April 1962 in Case 13/61 Kledingverkoopbedrijf de Geus en
Uitdenbogerd v Robert Bosch GmbH and Maatschappij tot voortzetting van de zaken
der Firma Willem van Rijn (de Geus) [1962] ECR 45, p. 52.

16 For amendments of Article 4(2), see Council Regulation 2822/71, 0J 1971 L 285/49
completing Article 4(2) of Regulation 17 and Council Regulation 1216/1999, 0J 1999
L 148/5amending Article4(2) of Regulation 17. Notethat the Council adopted Regula-
tion 1216/1999 when preparing for the reform of policy towardsvertical restraints. See
Communication from the Commission on the Application of the Community Compe-
tition Rulesto Vertical Restraints- Follow-up to the Green Paper on Vertical Restraints,
COM (1998) 544, 0J 1998 C 365/3, section |V, part 5.

w See Article 15(5) and 15(6) of Regulation 17.

18 See preamble of Regulation 17, paras. 4, 5.
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satisfied the requirements of Article 81(3). Nationa authorities could apply only
Article 81(1) and only aslong as the Commission had not exercised its discretion® and
initiated proceedings pursuant to Articles 2, 3 or 6 of Regulation 17.%* Nevertheless, the
European Court of Justice (ECJ) did not hesitate to announce about Article 81 when it
was still known as Article 85 that: ‘...the text of Article 85(2) ... seems to regard
Articles 85(1) and 85(3) as forming an indivisible whole...” and that in each case an
assessment under both Article 81(1) and 81(3) must be conducted.? However, in con-
trast to Article 81(1), the ECJ has not ruled upon the direct effect of Article 81(3).
Furthermore, bearing in mind the precedence of Community law, the ECJ limited the
right of national authoritiesto apply national laws concurrently with Article 81.% Thus,
in essence, the Council attempted to ensure effective supervision and administrative
efficiency through bilateral action. On the one hand, through imposition of an obligation
of naotification on the undertakings. On the other hand, via delegating to the Commis-
sion the monopoly over granting Article 81(3) exemptions and considerable powers of
enforcement of Article 81(1). Severa reasons and goals justified the imposition of the
obligation to notify as well as centralization of the application of Article 81.

2. Justification of the Centralized Enforcement and Notification System

The establishment of the notification system was based on experience and future con-
siderations about the Common Market. Firstly, Article 65 of the European Coa and
Steel Treat (ECSC Treaty) contained provisions similar to Article 81 of the Treaty and
expressly reserved the power to declare the respective provisions inapplicable to the

1 See the Judgment of 18 March 1970 in Case 43/69 Brauerei A. Bilger Sohne GmbH v
Heinrich Jehle and Marta Jehle, [1970] ECR 127, para. 9, stipulating that the concept
of ‘national authorities’ includes national courts.

2 See the Judgment of 18 October 1979 in Case 125/78 GEMA, Gesellschaft fiir
musi kalische Auffihrungs- und mechani sche Ver vielfal tigungsr echte, v Commission of
the European Communities (GEMA) [1979] ECR 3173, para. 18, stating that the Com-
mission isnot bound to adopt a decision on the existence of an infringement of Article
81. Further, see the Judgment of 18 September 1992 in Case T-24/90 Automec S| v
Commission of the European Communities (Automec 1) [1992] ECR 11-2223, paras. 76-
86, where the CFl held that the Commission was not obliged to start investigationsand
could assess if there was sufficient Community interest to pursue the case. No doubt,
Community courts would still evaluate the reasons stated by the Commission. Never-
theless, the Commission may refer the complainant to the national courts, if the appli-
cant enjoys sufficient protection of hisrights there.

z Article 9(3) of Regulation 17.
2 See, Case 13/61 de Geus, p. 52.
= See judgment of 30 January 1970 in Case 127/73 Belgische Radio en Televisie v SV

SABAM and NV Fonior (SABAM) [1974] ECR 51, para. 16, where the ECJ held: ‘As
the prohibitions of Articles 85(1) and 86 tend by their very nature to produce direct
effectsin relations between individuals, these Articles create direct rightsin respect of
the individual s concerned which the national courts must safeguard.’

2 See the Judgment of 13 February 1969 in Case 14/68 Walt Wilhelm and others v
Bundeskartellamt (Walt Wilhelm), [1969] ECR 1, paras. 3-9.
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High Authority.? Secondly, the Member States had very little experience with compe-
tition rules. Germany and the United Kingdom were the only Member States having
competition rules and authorities functioning in reality, whereas France had a theore-
tical, but rarely enforced prohibition of restrictive agreements accompanied by a
willingness to see a centralized system.? It was only after the adoption of Regulation
17 that the Member States started to evaluate whether their systems of competition
enforcement suited the requirements of Article 81.2 However, even if the Member
States had had the authorities and expertise with competition rules, the goal of Common
Market integration would have nevertheless called for a uniform application and inter-
pretation of Article 81. Consequently, the Commission appeared to be the best placed
authority to enforce Article 81. Moreover, Article 81(3) contained an exception that, if
applied broadly, could be most prejudicial to the aim of market integration.?® On the one
hand, the Commission had the task to establish a culture of competition and respect for
prohibition of cartel swithinthe EC.? On the other hand, thisfunction required expertise
andinformation. Consequently, the establishment of anotification requirement wasalso
away for the Commission to gather information about the economic situation in the
Common Market.*® Last, but not least, the centralized notification and exemption

% See Article 65 of the European Coal and Steal Community Treaty. However, see also
C. D. Ehlermann, The Modernization of EC Antitrust Policy: a Legal and Cultural
Revolution, 37 CMLR 2000, pp. 537-590, at pp. 539-540, arguing that the EEC Treaty
intended a less centralized structure of competition policy than the ECSC.

% SeeH. Ullrich, Harmonization Within the Eur opean Union, 3ECLR 1996, pp. 178-184,
at p. 178; and Ehlermann, EC Antitrust Policy, supran. 25, at p. 540.
SeeA. Deringer, The Distribution of Powersin the Enforcement of the Rules of Compe-
tition Under the Rome Treaty, 1 CMLRev 1963-64, pp. 30-40, at p. 33, explaining how
the Member States initialy dealt with enforcement of the prohibition under Article
81(1) and compare it with the situation described by A. Haslam-Jones, A Compar ative
Analysisof the Decision-taking Processin Competition Mattersin Member Statesof the
European Union, the European Commission and the United States, 3 ECLR 1995, pp.
154-180, at pp. 158-180.
Soon, however, callsfor enforcement of Article 81(3) in national courts surfaced. See
S. Kon, Article 85, Para 3: a Case for Application by National Courts, 4 CMLRev
1982, pp. 541-561, at p. 544, citing R. Joliet, The Rule of Reason in Antitrust Law, The
Hague 1967, p. 174. There, the argument is that the substantive provisions of Article
81(3) wereinterpreted inlight of aprocedure established by Regulation 17. Instead, the
procedure should be adjusted to allow for enforcement of Article 81(3) in national
courts.
If English commercia law was for along time based on the caveat emptor doctrine,
then the doctrine of European competition law could be said to have been based on a
doctrine of ‘let the undertakings beware.’
There have been argumentsthat no notification system could serve the aim of detecting
hard-core cartels as those are never notified, but instead information gathering accom-
panied with the exemption of agreementsin the so called ‘grey ared’ are the inherent
reasons behind the notification system. Seealso U. Boge, The Discussion onthe Moder -
nization of EC Antitrust Policy: An Update on the Bundeskartellamt’s Point of View,
http://www.iue.ittRSCA S/Research/Competition/2000/Boege_1.pdf, at p. 2, discussing
the merits of the notification system from the Bundeskartellamt’ s point of view.

27

28

29

30

European Journal of Law Reform 2003 178 Vol.V No. 1/2



This article from European Journal of Law Reform is published by Eleven international publishing and made available to anonieme bezoeker

From Ex Ante to Ex Post Enforcement of Article 81 179

system should have provided undertakings with a sufficient degree of legal certainty.
Thiswas attained by means of ‘ negative clearance’ certifications pursuant to Article 2
of Regulation 17, i.e. binding statements that Article 81 was not applicable, and indivi-
dual exemptions, both aimed at clarifying the position of undertakings. However unfor-
tunate or predictable it might have been, the system of exemption and notification soon
started to show its drawbacks.

3. Drawbacks of the Centralized Enforcement System

Although theoretically sound, the centralized system for enforcement of Article 81 pro-
duced several flaws, occurring as a chain-reaction in practice. The number of naotifica-
tionswas so large that the Commission was not able to deal with them in atimely man-
ner.® In addition, undertakings found it hard, burdensome and costly to gather the re-
quired information to notify an agreement. In some cases, undertakings notifying their
agreements subj ected themsel vesto procedures, which the Commission might not have
initiated otherwise.® Also, an argument that very few prohibition decisions were taken
following notifications has been used to show the inefficiency of centralized enforce-
ment. No doubt, the list of drawbacks presented here is not exhaustive. Nevertheless,
the Commission’ sinability to cope with thetask entrusted to it seemsto be the principal
drawback of the centralized enforcement system.

Thisdrawback, however, hasresulted from theinherently contradictory justifi-
cations of centralized application and the aims of Article 81. Thereis aways arisk of
imbalance between providing legal certainty to undertakings on the one hand and en-
suring integration of the Common Market as well as competition within it on the other.
The wording of Article 81 accompanied by the Commission’s willingness to send the
undertakings a message that there may be no privately erected bordersto the movement
of goods within the Common Market initially created avery broad field for the applica-
tion of Article 81.* Consequently, many agreements were notified in the hope of en

a See F. Montag, The Case for Radical Reform of the Infringement Procedure under
Regulation 17, 8 ECLR 1996, pp. 428-437, at p. 433, discussing the duration of the
proceedings.

%2 For reguirements towards the information contained in the notifications, see Com-

mission Regulation No. 27, 0J 1962 35/1118 and Commission Regulation 3385/94 OJ
1994 L 377/28 repealing Commission Regulation No. 27. See also the comment on
form A/B in House of Lords Select Committee Appointed to Consider European Union
Documents and Other Matters Relating to the European Union, Fourth Report:
Reforming EC Competition Procedures, 15 Feb 2000, http://www.parliament.the-
stationery-office.co.uk/pa/l d199900/I dsel ect/|deucom/Ideucom.htm, para. 25.

s A. Brown, Notification of Agreementsto the EC Commission: Whether to Submit to a
Flawed System, 4 ELRev 1992, pp. 323-342, at pp. 335-336.
a See Commission Notice on the Definition of the Relevant Market for the Purposes of

Community Competition Law, OJ 1997 C 372/5 and note that the criterialisted there
to definetherelevant market have evolved in a pai nstaking battle between the Commis-
sion wanting to define the relevant markets as narrowly as possible and the ECJ adop-
ting a more realistic assessment. Further see the early case law, e.g., the Judgment of
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suring legal certainty either vis-a-visthe Commission asenforcement authority or vis-a-
vis other partiesto the agreement or even to prevent national authorities of the Member
States frominterfering.® Thereby, the integrationist aim of fostering awide application
of Article 81 created the desire among undertakings to ensure legal certainty, whichin
turn led to the malfunctioning of the notification system. The Commission attempted
to secureitself from drowning in floods of notifications via the following measures.

4. Main Escape Routes of the Commission

In order to provide a remedy for its increasing inability to deal with the notifications
promptly and effectively, the Commission sought both formal and informal escape
routes. At the very beginning of the history of the notification system, the Council adop-
ted Regulation 19/65% and granted the Commission the power to exempt agreements
falling under the prohibition of Article 81(1) by block exemption regulations.*’ Later,
the Council adopted Council Regulation 2821/71, thereby extending the Commission’s

13 July 1966 in Joined Cases 56858/64 Etablissements Consten and Grundig-
Verkaufs-GmbH v Commission of the European Economic Community (Consten and
Grundig) [1966] ECR 229, p. 341; and the Judgment of 30 June 1966 in Case 56/65
Société Technique MiniérevMaschinenbau UImGmbH [1966] ECR 235, p. 249, where
the ECJ agrees to a broad interpretation announcing that Article 81 embraces all
agreementsthat: ‘ ...may have aninfluence, direct or indirect, actual or potential, onthe
pattern of trade between Member States.” Then in the Judgment of 31 May 1979 in
Case22/78 Hugin Kassar egister AB and Hugin Cash RegistersLtd v Commission of the
European Communities(Hugin) [1979] ECR 1869, para. 17, theECJgavethefollowing
interpretation and, in effect, aso drew a line in the application of national and
Community law:

‘...Community law covers any agreement or any practice which is
capableof constituting athreat to freedom of trade between Member
States in a manner which might harm the attainment of the objec-
tivesof asingle market between the Member States, in particular by
partitioning the national markets or by affecting the structure of
competition within the common market. On the other hand conduct
the effects of which are confined to theterritory of asingle Member
State is governed by the national legal order.’

For reasons why undertakings notify agreements that might be contrary to Article 81

see A. Brown, Notification of Agreementsto the EC Commission, supran. 33, at p. 333-

335.

% 0J 1965 036/533. Para. (3) of the Preamble of this regulation explicitly recognizesthat
it is a procedural way for the Commission to cope with the enormous amount of
notifications submitted to it.

s See Article 1 of Regulation 19/65, 0J 1965 No. 036/533. For general criticism on the
way the Commission framed the block exemption regulations see M. Siragusa, The
Millennium Approaches: Rethinking Article85 and the Problemsand Challengesinthe
Design and Enforcement of the EC Competition Rules, Fordham Int’'| L.J. 1998, pp.
650-665, at p. 657 and |. Forrester, Moder nization of EC Competition Law, Fordham
Int'l L.J. 2000, pp. 1028-1088, at pp. 1042-1043.

35
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right to adopt block exemption regulations.® Finally, the Council granted the Commis-
sion the right to adopt sector-specific block exemption regulations.® Furthermore,
instead of either granting negative clearances or exempting the notified agreements, the
Commission resorted toissuing ‘ comfort letters’” indicating that the Commission did not
intend to open any proceedings with regard to the agreement in question.”® Although
comfort letters provided a degree of legal security vis-a-visthe Commission itself, they
were no safeguards against other partiesto the agreement or national competition autho-
rities since they were not legally binding.* In addition, responding to notifications via
comfort |etters decreased the transparency of the decision-making processasno require-
ments for publication applied to them. No doubt, lack of transparency at least theore-
tically created a situation where the Commission designed enforcement of Article 81
behind closed doors and substantially diminished the body of decisions and case-law
interpreting Article 81.

Then, recognizing its own inability to cope with the enforcement of Article 81,
the Commission started effortsto sharethe burden. The Commission used such informal
means as notices to invite national courts and later national competition authorities to
enforce Article 81.% However, the attempts of the Commission remained largely un-

8 SeeArticle 1 of Council Regulation 2821/71, 031971 L 285/46, providing that Regu-
lation 2821/71 covers agreements with regard to application of standards and types,
research and development and specialization.

% SeeArticle 1 of Council Regulation 3976/87, 0J1987 L 374/9, providing that the Com-

mission may adopt block exemption regulations relating to agreementsin theaair trans-

port sector. See Article 1 of Council Regulation 1534/91, 0J 1991 L 143/1, providing
that the Commission may adopt block exemption regulations relating to agreementsin
theinsurance sector. See Article 1 of Council Regulation 479/92, 0J1992 L 55/3, pro-
viding for the Commission’s power to adopt block exemption regulations in the liner
shipping sector. Note, however, that the transport sector was exempted from the appli-

cation of Regulation 17 by virtue of Article 1 of Council Regulation No. 141, OJ 1962

124/2751.

Seee.g. P. Hodller and M. O. Louppe, The EC’ sInternal Market: Implementation, Eco-

nomic Conseguences, Unfinished Business, OECD Economics Department Working

Paper, http://www.oecd.org/pdf/M00001000/M 000011083.pdf, at p. 49, showing the

trends for exemption decisions and comfort lettersin 1988-1992.

From the viewpoint of legality, comfort letters do not provide absolute legal certainty

to undertakings concerned. Seethe Judgment of 10 July 1980in Case 37/79 AnneMarty

SAv Estée Lauder SA [1980] ECR 2481, paras. 9-10, stressing that the comfort letter

constitutes neither a decision nor a negative clearance, and that national courts may

apply Article 81 to the agreement in question in away different from that envisaged by
the Commission’sletter. Finally, the ECJadded that national courts could take comfort

letters into account in examining the compatibility of an agreement with Article 81.

See Commission Noticeon Co-operation Between National Courtsand the Commission

in Applying Articles 85 and 86 of EEC Treaty, OJ 1993 C 039/6 and Commission

Noticeon Co-operation Between Nationa Competition Authoritiesand the Commission

in Handling Cases Falling Within the Scope of Articles 85 and 86 of EC Treaty, OJ

1997 C 113/3.

41
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successful.*® A common viewpoint was that neither the courts, nor the national compe-
tition authorities would be willing to participate in enforcement of Article 81 if the
Commission retained its monopoly to grant exemptions under Article 81(3). Being
unableto apply Article 81 in full, the national authoritiesand courts generally preferred
not to apply it a al and instead resorted to application of their national competition
laws. Finally, the Commission used its discretionary powers and started prioritizing
among the notified agreementsto prevent distraction of national proceedings vianotifi-
cation.

5. A Deadlock Faced by the Commission

It may have been the Commission’s own inability to act or the inherent imbalance be-
tween strict enforcement of Article 81 and legal certainty that killed the exemption
system. In addition, inherent drawbacks of the notification and exemption system or,
perhaps the gradual enlargement of the EC may have created a deadlock at the end of
each escape route used by the Commission. Another explanation also discussed wasthe
possibility that the Commission was exaggerating its workload due to its inherent
bureaucratic tendencies.* The answer to the question whether any one problem was
greater than the others would require value judgments about the history of European
integration and the role of Article 81 in promoting it. Some, indeed, attempted to make
such value judgments.”® Others, in contrast, proposed substantive solutions aimed at
placing Article 81 within the framework of the established Single Market.*® The Com-
mission on its part proposed a revolutionary option of reform and adopted its White
Paper on M odernization of the Rules Implementing Articles 85 and 86 of the EC Treaty
(hereinafter the *White Paper’), outlining objectives as well as substantive elements of
reform.

See J. H. J. Bourgeois, Decentralized Enforcement of EC Competition Rules by Natio-

nal Competition Authorities: Some Remarks on Consistency, Coherence and Forum

Shopping, http://www.iue.it/RSCA S/Research/Competition/2000/Bourgeois_2.pdf, at

pp. 4-5, summarizing the response of national competition authorities about enforce-

ment of EC competition rules.

4 See A. Riley, EC Antitrust Moder nization: The Commission Does Very Nicely — Thank
you! Part One: Regulation 1 and the Notification Burden, 24 ECLR 2003, pp. 604-615,
at pp. 614-615 attempting to prove that in practice many undertakings perceived the
notification as a hopeless manoeuvre and, therefore, the Commission could not have
suffered from an overload.

“5 For example seel. Forrester, Moder nization of EC Competition Law, Fordham Int’l L.J.

2000, pp. 1028-1088, at pp. 1037-1037, submitting that the Commissionitself must take

the blame for making the notification system irrational.

46 See in particular R. Wesseling, The Commission Notices on Decentralization of EC
Antitrust Law: In for a Penny, Not for a Pound, 2 ECLR 1997, pp. 94-97, a pp. 95-96.
4 Commission Programme 99/027, 0J 1999 C 132/1.
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C. The Proposal for Reform

Broadly, the White Paper envisaged two main reforms. First, the Commission proposed
abolition of the notification and exemption system. Article 81(3) wasto become alegal
exception to Article 81(1). Previously, the exemption monopoly of the Commission led
to a discussion whether Article 81(3) was capable of producing direct effects and
whether the introduction of a system of legal exception would require an amendment
of the Treaty.*® Also, interestingly, while proposing to abolish the exemption system,
the Commission did not suggest any changes in the concept of block exemptions.
Secondly, the White Paper sought decentralization of thefull enforcement of Article81,
i.e. encouragement of national authorities and national courts to enforce Article 81.%
The Commission dismissed any other options for reform.® Furthermore, the Commis-
sion argued that if procedural safeguards against inconsistency and diverging interpre-

8 While this paper is based on views expressed by K. Holmes, The EC White Paper on
Moder nization, 23 World Competition 2000, pp. 51-79, at p. 58, and the discussion
about the legality of the reform arose out of general disagreement with thereform, itis
nevertheless useful to examineinitial arguments of, e.g. German Monopolies Commis-
sion, Special Report: Cartel Policy Change in the European Union? On the European
Commission’'s White Paper of 28" April 1999, http://www.monopolkommis-
sion.de/sg_28/text_e.htm, paras. 13-20, arguing that the reform is exceeding the limits
of competence of secondary legislation. For an opposing view seeJ. F. Appeldoorn, Are
the Proposed Changes Compatible with the Treaty, 9 ECLR 2001, pp. 400-403, &t p.
403. So far, the ECJ has not officially expressed aviewpoint about the reform, thus, at
least theoretically, there exists an option for an action for annulment.

49 See Commission Programme 99/027, at paras. 69-100.

50 See Commission Programme 99/027, at paras. 55-73, for the Commission’ sdiscussion
of possible solutions. The Commission analyzes and rejects several optionsthat might
improve the authorization system. Firstly, the Commission argues that the proposed
interpretation of Article 81 and shifting of the assessment of pro- and anti-competitive
effectson competitionto Article81(1), to some extent practised by the Commission and
supported by the ECJ, would cast aside Article 81(3) on thewhole. Only an amendment
of the Treaty could do that. Moreover, interpretation of Article 81 would make the
reform dependent on the decisions of the Commission and the Community judiciary.
Secondly, the Commission sees the possibility of decentralization of the right to grant
exemptions as merely redistributing the number of notifications submitted between
itself and national authorities. According to the Commission, there are no criteriafor
distribution of cases. The Commissionrejects’ thecentreof gravity’ option astoo vague
and the turnover threshold astoo rigid since it would not take into account the ‘ effect
on trade between Member States'. Thirdly, the Commission dislikes the option of
broadening the scope of Article 4(2) of Regulation 17 asonly enhancing legal certainty
for undertakings, but not relaxing supervisory powers of the Commission and thereby
preventing it from focusing on the most serious infringements. Fourthly, the Commis-
sion saw both simplification of procedures and increased reliance on opposition as
changesencouraging undertakingsto notify instead of reducingtheworkload. However,
a careful evauation of the Commission’s arguments begs the question why the Com-
mission discusses the options in a mutually exclusive way.
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tations of Article 81 were to accompany the two main reforms, the overall enforcement
reform of Article 81 would achieve several long-term aims.

1. Aims of the Reform

Overall, the Commission announced that the reforms of the White Paper would ensure
aproper balance between the requirementslaid down in Article 83 (2) (b) of the Treaty.
On the one hand, abolition of notifications and decentralization would ensure effective
supervision. On the other hand, the proposed reformswoul d simplify the administration
of the system.> The Commission did not hesitate to express the need for maintenance
of a proper balance and its pursuit via more tangible, hierarchical relations.

No doubt, efficiency isan aim behind the White Paper.>? The Commission will
be able to focus on ex post control of the most seriousinfringements. At the sametime,
the national authoritieswill be ableto act in cases where they are better equipped to do
S0, either because they are better acquainted with national markets, or because they
simply have comparatively larger human or financial resources. In addition, the national
courtswill beableto use their advantage of granting fast interim measures and damages
to litigantsusing courts asfora for private enforcement of Article 81.% The Commission
will still act as a watchdog and shepherd for national competition authorities and as a
consultant for national courts.> Finally, decision-making in the sphere of Community
competition law is supposedly going to take place nearer to the Community citizen.>
In short, the Commission proposed a co-ordinated system with itself at the top of the
hierarchy and national authorities and courts acting as its agents. In the eyes of the
Commission, only such asystemwill beworkabl e after the 2004 enlargement of the EU.

The White Paper explicitly announced that centralized enforcement would not
be workable after the enlargement of the EU. Ironically, the Commission sees decentra-
lization of enforcement to national authorities of accession countries as a means to
strengthen enforcement of the cartel prohibition under Article 81.% In addition to the

5 See Commission Programme 99/027, paras. 41-42.

52 See Commission Programme 99/027, paras. 43-45. Seea so M. Todino, Moder nization
from the Perspective of National Competition Authorities: Impact of the Reform on
Decentralized Application of EC Competition Law, 8 ECLR 2000, pp. 348-358, &t p.
349. However, note A. O. Salord, Concurrent Application, The April 1999 White Paper
and Future of National Laws, 2 ECLR 2000, pp. 128-141, at p. 128, asserting that in-
stead of efficiency promotion the Commission usesthe modernization project asapoli-
tical tactic to reduce the competence of Member State authorities. For generally similar
ideassee S. Kingston, A‘ New Division of Responsihilities’ inthe Proposed Regulation
to Moder nizethe Rules Implementing Articles81 and 82 EC? AWarning Call, 8 ECLR
2001, pp. 340-350, at pp. 344-345.

s Commission Programme 99/027, paras. 46-47.

5 See Commission Programme 99/027 paras. 104-107 suggesting provisions for the
sharing of information and assistance.

% See A. Klimisch and B. Krueger, Decentralized Application of EC Competition Law:
Current Practice and Future Prospects, 5 ELRev 1999, pp. 463-482, at p. 463.

%6 Commission Programme 99/027, para. 7.
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objectives of creation of efficient enforcement both within the current and acceding
countries, the White Paper aims at removing the constraints of notification from under-
takings.

The Commission concurs to the opinion that the notification system imposes
excessive administrative constraints not indispensable to legal certainty and effective
supervision. According to the Commission, asufficient body of decisionsand case law
interpreting Article 81 has been established. Provided the Commission continuesto give
guidelines for the application of Article 81 and ensures that national authorities make
decisions according to those guidelines, the undertakings should be abl e to assess them-
selveswhether their agreementscomply with Article 81 or not.>” Self-assessment should
save significant resources previously invested in the preparation of notifications.® In
general, the Commission decided that it was time to treat the undertakings of the Mem-
ber States as grown-ups, able to assess their own conduct.

Unfortunately, the Commission seems to have forgotten that the undertakings
of the new Member States are far from having grown-up and received their first educa-
tion, experience and bruisesin the playing field of competition law. The same could be
said of the courts and national competition authorities of those countries.*® However,
neither the position of the accession countries, nor the divided response from the
‘domestic’ industry of the 15 old Member States created doubts about the sufficiency
of legal certainty under the system of direct exception. Consequently, the Commission
went on to prepare aregulation replacing Regulation 17 with unconvertible belief in the
system of legal exception under Article 81(3), accompanied by decentralization.®

57 See Competition DG, White Paper on Reform of Regulation 17 — Summary of the
Observations, 29 February 2000, http://www.europa.eu.int/comm/competition/anti-
trust/others/wp_on_modernisation/summary_observations.html# _TOC477242196. Part
4 of this document reveals that undertakings and lawyers are not onehundred percent
willing to accept the abolition of the notification system.

%8 Commission Programme 99/027, paras. 50-51. With regard to resource alocation see
W. P. J. Wils, The Moder nization of the Enfor cement of Articles81 and 82 EC: A Legal
and Economic Analysis of the Commission’s Proposal for a New Council Regulation
Replacing Regulation No. 17, 24 Fordham Int’| L.J. 2001, pp. 1655-2005, at p. 1662,
arguing that competition law risks are no different from other risks relating to invest-
ment.

5 See A.Riley, EC Antitrust Moder nization: The Commission Does Very Nicely — Thank
You! Part Two: Between the Idea and the Reality: Decentralization Under Regulation
1, 24 ECLR 2003, pp. 657-672, at p. 662 and p. 667, where the author statesthan even
the competition authorities of a small region, such as the Baltic States, have failed to
cooperate with each other and draws attention to the problem of incompetence of the
judiciary.

€0 See Proposal for aCouncil Regulation COM (2000) 582, 0J 2000 C 365/284 adopted
as Council Regulation 1/2003, 0J 2003 L 1/1.
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2. The New Enforcement Procedure

In a nutshell, the new Regulation 1/2003 supposedly introduces such benefits as (1)
efficient application of Article 81, (2) preparation for enlargement, (3) bringing the
Community closer to the citizen and, finally, (4) granting undertakings legal certainty.
Although the objectives of the reform are largely compatible and complementary, they
are also contradictory to some extent. Thus, the desire for enforcement optimization via
decentralization accompanied by bringing the Community closer to the citizen may jeo-
pardize the introduction of proper enforcement of Article 81 in the acceding countries.
Finaly, there alwaysremainstheinherent contradiction of securingthe current level and
future progress of market integration and providing legal certainty to undertakings.®
Nevertheless, Regulation 1/2003 attempts to accomplish the obj ectives viainvol vement
of the Member Statesin application of Article 81 within the framework of subsidiarity
and proportionality.®

a. General Measures

Regulation 1/2003 attempts to accomplish the objectives defined in the White Paper
through the following general measures. Firstly, application of Article 81(3) does not
require any prior decision.® Consequently, agreements falling under Article 81(1) but
capable of fulfilling the criteria of Article 81(3) are valid from the very beginning.
Secondly, the application of Article 81 isdecentralized in full. Thus, national competi-

& See Opinion of the Economic and Social Committee on the ‘ White Paper on Moder-
nization of the Rules Implementing Articles 81 and 82 of the EC Treaty — Commission
Programme No 99/027' OJ 2000 C 51/15, part 2.3.6.1.

62 See Preamble of Regulation 1/2003, para. 34. Contrast the notion of subsidiarity en-
visaged by Regulation 1/2003 with, for example, P.V. Bos, Towards a Clear Distri-
bution of Competence Between EC and National Competition Authorities, 7 ECLR
1995, pp. 410-416, at pp. 412-413, arguing that subsidiarity means mutual exclusivity
of Community and national competition laws. See also R. Wesseling, The Draft-
Regulation Modernizing the Competition Rules: the Commission Is Married to One
Idea, 4 ELRev 2001, pp. 357-378, at p. 342, arguing that Regulation 1/2003 does not
satisfy therequirementsof proportionality and that the ECJ has started to emphasizethe
protection of theMember Statesagai nst Community institutionsencroaching upontheir
spheres of competence. Finally, seethe Opinion of Advocate General Jacobs delivered
on 20 June 1996 in Case C-91/95 Roger Tremblay, Harry Kestenberg and Syndicat des
exploitants de lieux de loisirs (SELL) v Commission of the European Communities
[1996] ECR I-5547, para. 20, wherethe Advocate General statesthat: ‘ where Commu-
nity competition law is applied by national authoritiesit is clearly not a case of sub-
sidiarity in the sense that national authorities apply national law...’

& SeeAurticle 1 of Council Regulation 1/2003 and contrast it with Article 1 of the Proposal
for a Council Regulation COM (2000) 582. In contrast to the Proposal for a Council
Regulation COM (2000) 582, thereis Article 1(2) in Regul ation 1/2003 stipul ating that
agreements satisfying the criteriaof Article 81(3) are valid without any prior decision.
Thereby, Article 1(2) or Regulation 1/2003 emphasizes abolition of the exemption
system.
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tion authorities and national courts® may now apply Article 81(3).® What is more,
Regulation 1/2003 imposes an obligation upon national competition authorities and
national courtsto apply Article 81 together with national law. However, application of
national law cannot result in the prohibition of agreements affecting trade between the
Member States but compatible with Article 81(1) or satisfying the criteria of Article
81(3) unless national laws: ‘... predominantly pursue an objective different® from that
pursued by Articles 81 and 82..." Thirdly, Regulation 1/2003 contains provisions for
horizontal and vertical co-operation and supervision.®® One should note, however, that
the suspension and termination of proceedingsis mandatory only on the vertical, natio-
nal competition authority — the Commission level — while remaining optional on the
horizontal level .*° The same appliesto investigations carried out by national competition

b Notethat Article 2 of Regulation 1/2003 provides that the party alleging the benefit of
Article 81(3) must prove that the criteria are satisfied. Thus, Article 2 defines the
burden of proof.

& See Articles 5 and 6 of Council Regulation 1/2003.
&6 Emphasis added.
&7 See Article 3 of Regulation 1/2003 and contrast it with Article 3 of the Proposal for a

Council Regulation COM (2000) 582, where the Commission proposed that national
and Community competition law should apply in a mutually exclusive way.

&8 Seethe preamble of Regulation 1/2003, para. 15, calling for establishment of anetwork
of authorities enforcing Community competition rules.
69 Article 11 of Council Regul ation 1/2003 sti pul atesthat the Commi ssion and the compe-

tition authorities of the Member States shall provide each other with information about
the proceedings they commence. Furthermore, competition authorities of the Member
States must inform the Commission about i nfringement decisions, acceptance of com-
mitments and withdrawal s of block exemptions they intend to adopt. The competition
authorities may also consult the Commission about cases under investigation. Finally,
the Commission may initiateits own proceedings and thereby deprive national compe-
tition authorities from continued investigation and resolution of a case. Furthermore,
Article 12 provides for exchange of evidence, including confidentia information.
Interestingly, under certain circumstances national competition authoritiesmay usethe
evidence in national proceedings. This changes the situation after the Judgment of 16
July 1992 in Case C-67/91 Direccion General de Defensa de la Competencia v
Asociacion Espafiola de Banca Privada and others (Spanish Banks) [1992] ECR I-
4785, paras. 33-37, where the ECJ held that the requirement of professional secrecy
prohibited usage of information that the Commission transmitsto national authorities.
Article 13 oversees horizontal co-ordination between national competition authorities
and suggeststhat national authorities may suspend proceedings or reject acomplaint if
an authority of another Member Stateisdealingwithit. Furthermore, if the Commission
or national competition authority receives a complaint in a case already dealt with by
adifferent authority, it may reject it. Article 14 requires that the Commission consults
with the Advisory Committee on Restrictive Practices and Dominant Positions
consisting of the representatives of the competition authorities of the Member States.
Whereas Articles 15 and 16 deal with the relationship between the Commission, natio-
nal competition authoritiesand national courts. Thoseprovisionsstipulatetheprovision
of information vis-a-vis national courts, national competition authorities and the
Commission. In addition, Member States must inform the Commission about the
decisionsof their judiciary in applying Article 81. The national competition authorities
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authorities.” While Regulation 1/2003 defines the investigatory powers of the Com-
mission, there is no procedural harmonization concerning investigations carried out by
national competition authoritiesand courts.” Apart from changingtheway Article81(3)
isapplied aswell asthe relationship between the authorities responsible for itsenforce-
ment, the Regulation also alters the decision-making powers of the Commission.

b. Decision-Making Powers of the Commission

Regulation 1/2003 changes the types of decisions that the Commission may adopt.
Although the Commission has logically lost its power to grant exemptions, it can still
adopt infringement decisions and impose behavioural and structural remedies.” The
power to grant structural remedies might alarm undertakings. Furthermore, the Com-
mission has power to withdraw the benefit of exemption regulations.” In addition, the
Commission can impose fines and periodic penalty payments.” Regulation 1/2003
inherits from Regulation 17 the provision that the ECJ has unlimited jurisdiction in re-
viewing the fines and periodic penalty payments.” Note, however, that now under-
takings may appeal decisions of the Commission to the Court of First Instance (CFl)."
Moreover, Regulation 1/2003 seems to inherit a conceptual stance regarding commit-
ments offered by undertakings from the exemption system. Within the exemption
system, the Commission made such commitmentslegally binding in its decision exemp-
ting certain agreements. Similarly, Regulation 1/2003 grants the Commission power to

aswell asthe Commission may act asamicus curiaein national courts. Finally, Article
16 correctsthe mistake of the Proposal for a Council Regulation COM (2000) 582 and
incorporates the Judgment of 14 December 2000 in Case C-344/98 Masterfoods Ltd v
HB Ice Cream Ltd [2000] ECR 1-11369, para. 60, prohibiting national courts from
taking decisions contrary to Commission decisions.

70 See Article 22 of Regulation 1/2003.

n See Chapter V, which concerns only investigations and hearings carried out by the
Commission, of Regulation 1/2003. Only Article 22 concernsinvestigations by national
competition authoritiesproviding that they may assist each other on the horizontal level
and that they must co-operate with the Commission on thevertical level. Nevertheless,
arguments for procedural harmonization have been present even before proposals for
reform. For one of the early and alternative suggestions see V. Power, Competition Law
inthe EU: Should ThereBea Convention? 2 1995 ECLR, pp. 75-77, a p. 76. However,
seeaso P.-V. Bos, Distribution of Competence Between EC and National Competition
Authorities, at p. 415, responding to V. Power that procedural harmonization would
have animpact on national administrativelaw that the Member Statesmay be unwilling

to accept.
& Article 7 of Regulation 1/2003.
& See Article 29(1) of Regulation 1/2003.
“ See Articles 23, 24, 15 and 26 of Regulation 1/2003.
& See Article 31 of Regulation 1/2003.
s Article 225 of the Treaty provides that the CFl will hear and determine proceedings

referredtoin Articles 230, 232, 235, 236 and 238, with the exception if the proceedings
are brought by the Member States, Community institutions and the European Central
Bank — see Article 51 of the Protocol on the Statute of the Court of Justice, 0J 2002 C
326/167.
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adopt specific decisions making the commitments offered by undertakings legally
binding upon them. Supposedly, such decisions on commitments replace infringement
decisions.” It seems possible that under the regime of Regulation 1/2003, the Commis-
sion will adopt commitment decisions without making formal findings as to the agree-
ment’s compatibility with Article 81.” Nevertheless, practice will have to reveal
whether the application of Article 9 of Regulation 1/2003 will require absol ute certainty
that undertakings do not infringe Article 81, or whether the Commission will be ableto
adopt such decisions more flexibly, without afull inquiry into the compatibility of an
agreement or conduct, making them more achievable for the undertakings.” Further-
more, the text of Article 10 of Regulation 1/2003 says. ‘ Where the Community public
interest™ ... so requires, the Commission, acting on its own initiative, may by decision
find that Article 81 of the Treaty is not applicable to an agreement...” Thistype of deci-
sion is similar to a negative clearance under Regulation 17.8' In contrast to a negative
clearance, however, the Commission may now exercise complete discretion when
choosing the agreement. Neverthel ess, uniforminterpretation of the ‘ Community public
interest’ requirement could limit the discretion of the Commission. Finally, under
Article 8 of Regulation 1/2003, the Commission is empowered to adopt interim
measures.

In addition to introducing changes in the decision-making pattern of the Com-
mission, Regulation 1/2003 prescribes what decisions national competition authorities
can adopt.

C. Decision-Making Powers of National Competition Authorities

Regulation 1/2003 grants to the national competition authorities narrower decision-
making powers than to the Commission. They may order interim measures as well as
adopt commitments and infringement decisions or decide that there are no grounds for
action on their part.?? Moreover, national competition authorities may withdraw the
benefit of block exemptions. Note that national competition authorities will be able to
withdraw the benefit of a block exemption only with regard to: *...the territory of a
Member State, or in a part thereof,® which has all the characteristics of a distinct geo-
graphic market...”® Furthermore, concerning fines and periodic penalty payments,
Regulation 1/2003 contains the following text: ‘imposing fines, periodic penalty pay-

77 See Article 9 of Regulation 1/2003. Although Article 9 does not explicitly state that
decisions on commitmentsreplaceinfringement decisions, Article 9(2) impliesthat the
file has been closed without an infringement decision.

8 See P. Groves, The Reform of EC Competition Law, 24 BLR 2003, pp. 254-256, at

p.255.

For an analysis of Article 9 of Regulation 1/2003 see J. Temple Lang, Commitment

Decisions Under Regulation 1/2003: Legal Aspects of a New Kind of Competition

Decision, 24 ECLR 2003, pp. 347-356, at pp. 349-353.

79

80 Emphasis added.

81 See Article 2 of Regulation 17.

& See Article 5 of Regulation 1/2003.

& Emphasis added.

8 See Article 29(2) of Regulation 1/2003.
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ments or any other penalty provided for in their national law.’® Thus, Regulation
1/2003 does not include any harmonization of sanctions.® Moreover, in contrast to the
Commission, national competition authoritieswould not be ableto adopt non-applicabi-
lity decisions.’” However, while Regulation 1/2003 envisages that national competition
authorities have fewer powers than the Commission, the ECJ does not seem to follow
exactly the same perspective.

Recently, the ECJadded to the powers of national competition authoritiesunder
Regulation 1/2003. In so doing, the ECJ to some extent disregarded the submission of
Advocate Genera Jacobs who had recommended that in a decentralized system of EC
competition law the powers of the national authorities should mirror the tasks del egated
to the Commission. Instead, in Case C-198/01 CIF, the ECJruled that national compe-
tition authorities were not only under an obligation to disapply national law that isin-
compatible with Article 81. In addition, the ECJ held that the national competition
authoritieswere entitled to penalize undertakings which continued to observe the natio-
nal law after the decision envisaging its disapplication.®® On the one hand, the judgment
clearly indicates that the ECJis throwing its weight behind the message of Regulation
1/2003, i.e. that national competition authorities should be used to the extent possible
to ensure proper application of Article 81. On the other hand, the submission of the
Advocate General that the powers of national authorities should be similar to those of
the Commission begs the question whether the Community will be able to find and
utilize all possible benefits of decentralization. No doubt, the judgment also reveals a
practical problem, namely whether national law allows national competition authorities
toinitiate constitutional review proceduresof national law they deemincompatiblewith
Article 81. Hopefully, they will find such options in cooperation with Member State
courts.

d. Competencies of Member Sate Courts

By virtue of Article 35 of Regulation 1/2003, Member States may designate courts to
fulfil the functions of national competition authorities.® Thus, in Member States choo-
sing that path, national courtswould have the same decision-making powers as national
competition authorities. Whereas in other Member States, national courts would be
under an obligation, subject to supervision under Article 234, to apply Article 81(3) in

& Emphasis added. Article 5 of Regulation 1/2003.
& Supposedly those would be subject to the principles of equivalence and effectiveness.
& In contrast to the arguments of, e.g. C. D. Ehlermann, EC Antitrust Policy, at pp. 569-

571, competition authorities should aso be able to grant infringement decisions; it
seems rather logical that national competition authorities do not have power to grant
non-application decisions since the Commission seemsto be suited better to determine
when the Community public interest requires adoption of such decisions.

8 Seethe Opinion of Advocate General Jacobs delivered on 30 January 2003 in Case C-
198/01 Consorzio Industrie Fiammiferi (CIF) v Autorita Garante della Concorrenza
e del Mercato, para. 54, as well asthe Judgment in that Case of 9 September 2003, at
para. 58, not yet published in the ECR.

8 See Article 35 of Regulation 1/2003.
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proceedings brought before them.*® Here, one should note that the Treaty now allows
the Statute of the ECJ to define areas in which the CFl has jurisdiction to hear and
determine questions under Article 234.%* Thus, there might come atime when national
courtswould be abliged to submit Article 234 referencesin Article 81 casesto the CFl.

3. Preliminary Conclusions About Regulation 1/2003

In essence, Regulation 1/2003 implies that national competition authorities and courts
of the Member States honour Article 10 of the Treaty and apply EC law in aspirit of co-
operation, while remaining under the supervision of the Commission. Therefore, Regu-
lation 1/2003 attempts to establish an overarching structure for the enforcement of
Article 81. It provides for the relationship between national and Community laws, de-
fines powers of the Commission, national competition authorities and courts, and
describes the network of co-operation among the supranational and national enforce-
ment authorities. In theory, such co-operation, consultation, mutual assistance and
positive comity should bring positiveresults.®? However, in practice the Council and the
Commission seem to have forgotten that the more complex the system, the less likely
itistofunction efficiently, predictably and simultaneously. Theefficiency of Regulation
1/2003 and the decentralization it envisageswill depend onthe good will of the Member
States. The prospect of EC enlargement poses even more problems of which the Com-
mission and Council pretend to be unaware or are too optimistic about.”® Overall, the
impression is that what might at first sight appear revolutionary, novel and promising
not only in procedural but also in substantive and even constitutional termsis unlikely
to bring the desired results when examined closely. Therefore, this paper will seek to
prove the following thesis:

Regulation 1/2003 alonewill neither deliver efficiency without the administra-
tive burdens of Article 81 enforcement, nor secure legal certainty, especially inlight of
EU enlargement.

0 See Article 6 of Regulation 1/2003.
o See Article 225(3).
92 SeeP. B. Marsden, Inducing Member State Enfor cement of European Competition Law:

A Competition Policy Approach to Antitrust Federalism, 4 ECLR 1997, pp. 234-241,
at pp. 236-240, discussing federalist and antitrust approachesto concurrent enforcement
of competition law. Marsden suggests that potential competition between enforcers
must exist to provide efficient enforcement and proposes that the Commission induces
such competition between national competition authorities where agreements affect
trade and the relevant markets are larger than one Member State.

For adiscussion of problemsconcerning competition law in Central and Eastern Europe
see F. Emmert, Introducing EU Competition Law and Policy in Central and Eastern
Europe — Requirements in Theory and Problems in Practice, 27 Fordham Int'l L.J.
2004, pp. 642-678.

93
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[11. Efficiency in the Enforcement of Article 81

Only some parts of the reform of enforcement of Article 81 make the enforcement more
efficient or effective.** While saying that Regulation 1/2003 renders the enforcement
system of Article 81 totally inefficient would amount to an unjustified accusation, the
workability of the system remains in doubt on the vertical as well as the horizontal
level.

A. Likely Efficiency Problemson the Vertical Level

Regulation 1/2003 does not reduce the administrative workload of the Commission.
Accordingto the Commission, thefloods of notificationscausedinefficiency in enforce-
ment of Article 81. Enormous numbers of notifications paralyzed the work of the Com-
mission and prevented it from detecting infringementsof Article81. Although therewill
be no floods of notifications under Regulation 1/2003, the system under Regulation
1/2003 will neither decrease the workload of the Commission nor of the ECJand CFI.*®

1. Redirection to National Competition Authorities

Degspite the fact that theoretically the Commission shifted the burden of infringement
detection to national competition authorities, in practice, the Commission may have to
enforcethisshift upon national competition authorities. Firstly, the approach of Regula-
tion 1/2003 seemsto forget the judgment of the ECJ rejecting the application of Article
81 to agreementsconfined merely to one Member State and not affecting interstate trade
in asignificant way.* The result of this limitation of the application of Article 81 will

o Here the Commission’ s understanding of the efficiency could be similar to that of the
subjects of competition law — all need the cases to be resolved promptly and the costs
of enforcement to be kept aslow aspossible—seeD. P. Wood, User-Friendly Competi-
tion Law in the United States, in P. J. Slot and A. McDonnell (eds), Procedure and
Enforcement in EC and US Competition Law, London 1993, pp. 6-18, at pp. 14-15.

% See R. Wessdling, The Draft-Regulation Modernizing the Competition Rules, at pp.
372-373.
% Seethe Judgment of 21 January 1999 in Joined Cases C-215& 216/96 Carlo Bagnasco

and Othersv Banca Popolaredi Novara (C-215/96) and Cassa di Risparmio di Genova
elmperia SpA (C-216/96) (Italian Banks) [1999] ECR I-135, paras. 48-53, where both
the Commission and the Court rejected the application of Article 81 to standard bank
conditions imposed in Italy. For comparison, see the Opinion of Advocate General
Ruiz-Jarabo Colomer delivered on 15 January 1998 inthat Case, in particul ar paras. 39-
44, finding an infringement of Article 81. Finally see J. S. Venit, The Decentralized
Application of Article81: Italian Banks, Cohabitation, Private Enforcement and Other
Issues Raised by the White Paper, http://www.iue.ittRSCA S/Research/Competition/
2000/Venit_2.pdf arguing that Joined Cases C-215& 216/96 constitute parallel means
of achieving decentralization by reducing the scope of application of Community law.
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bethe application of Article 81 primarily to agreementsinvolving two or more Member
States.” This raises aquestion as to how many of these cases will require enforcement
by the Commission by satisfying the ‘sufficient Community interest criteria’ In its
Notice on Co-operation Between National Competition Authorities and the Commis-
sion, the Commission indicated that it would reserve for itself only casesthat (1) raise
anew point of law, (2) involve significant impediment of accessto the relevant market
by firms of other Member States, (3) involve Article 86.% However, the Commission
also announced that national authoritiesshould investigateonly caseswheretherelevant
geographic markets as well as effects of the agreements are limited to one Member
State.*® Thus, on the one hand, the Commission tends to dispose of investigating any
agreement that does not satisfy the criteria. On the other hand, the Commission itself
undermined the criteria by referring to the relevant geographic market constituting one
Member State. In addition, the ECJ, concurring with the Commission, reduced the scope
of Article 81. Conseguently, the Commission may very often haveto exerciseits power
to refer the examination of an agreement to certain national competition authorities,
which inturn may resist having cases pushed onto them in thisway and may simply not
pursuetheinvestigation very vigorously. Alternatively, the Commission itself will have
to devote resourcesto clarify the contradi ctory situation outlined and to explain the case
allocation mechanism by guidelines and notices.*® Perhaps, analysis of the pattern of
decisionsthat the Commission hasadopted formally, instead of sendingacomfort | etter,
could help. Nevertheless, Dr. Riley has rightly submitted that even adoption of such
notices would not change the actual interpretive pattern given to, e.g. the notion of
‘trade between Member States.’ ' Moreover, notethat even if the Commission manages
to shift some of the enforcement to national competition authorities, there will always
remain the problem of resources.’® The House of Lords Select Committee concluded
that: ‘ If enforcement of the Competition Rulesisto be improved more resources would

o This a so undermines the viewpoint expressed by the Commission inits Notice on Co-

operation Between National Competition Authorities and the Commission, para. 12,
namely that the national competition authorities have better knowledge of relevant
markets and the undertakings concerned. National competition authoritieswould have
to evaluate marketsin several Member States and may fail to assesstheimplicationson
the Community market.

See Commission in Notice on Co-operation Between National Competition Authorities
and the Commission, paras. 34-36.

See Commission in Notice on Co-operation between National Competition Authorities
and the Commission, para. 28. Also see J.H. Maitland-Walker, Commission Notice on
Co-operation between National Authorities and the Commission in Handling Cases
Falling Within the Scope of Articles85 and 86 of the EC Treaty, 2 ECLR 1998, pp. 124-

98

99

126, at p. 125.

100 See Opinion of the Economic and Social Committee on the White Paper, part 2.3.5.8.
caling for a precise definition of ‘ sufficient Community interest.’

101 See A. Riley, EC Antitrust Modernization, Part Two, 24 ECLR 2003, at p. 664.

1oz SeelL . Idot, A Necessary Step Towards Common Procedural Standar ds of |mplementa-

tion for Articles 81&82 EC Without the Network, http://www.iue.ittRSCA S/Research/
Competition/2002/200207Compldot.pdf, at p. 3, drawing attention to the fact that the
national competition authorities of some Member States have few resources and this
would directly influence the efficiency of enforcement.
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amost certainly have to be made available by the Member States irrespective of
whether or not thereisdecentralization.’ *® Moreover, there has not been any assessment
of how the dissolution of the Merger Task Force will affect resource allocation within
the Directorates General responsiblefor antitrust issues.’™ At the very | east, dissolution
of the Merger Task Force will lead to asituation that antitrust divisionswill haveto deal
with the Article 81 analysis of notifications for full-function joint ventures.’®

Inadditionto, in effect, having to distribute cases between national competition
authorities, the Commission will still have to conduct its own investigations and adopt
decisions in cases satisfying the ‘ sufficient Community interest criteria.’

2. Decisions of the Commission

While changing the types of Commission decisions, Regulation 1/2003 will not reduce
the amount of decisions. Firstly, the Commission will have to find resources and capa-
city to discover the most serious infringements of Community law and either adopt in-
fringement decisions or withdraw the benefit of block exemptions. Notethat the criteria
set in Regulation 1/2003 for the withdrawal of block exemptions are such that the Com-
mission will haveto intervenein every case where the geographic market islarger than
the territory of one Member State. The Commission will also not benefit any longer
from information about the position off different playersin the markets so far supplied
through notifications.’® Furthermore, liberalization of previously state-controlled sec-
torsislikely to create markets with only afew strong undertakings and high barriersto
entry. No doubt, undertakings will form cartels in such markets and the Commission
will have to deal with them since market liberalization presumably should fall within
the *sufficient Community interest.’

103

See House of Lords Select Committee, Reforming EC Competition Procedures, para.

100.

lo4 SeeF. Guerreraand B. Jennen, Radical EU Reforms End MergersWatchdog, Financial
Times, 21 March 2003, for description of thereform for dissol ution of the Merger Task
Force.

108 See Commission Notice on the Concept of Full-Function Joint Ventures under Council

Regulation (EEC) No. 4064/89 on the Control of Concentrations Between Under-
takings, 0J 1998 C 66/1.

Concerning theuseful ness of notifications, the Commission contradictsitself. Contrast
the suggestionsof the White Paper outlined with the Commission Green Paper on Verti-
cal Restraintsin EC Competition Policy, COM (1996) 721, para. 188, where the Com-
mission makes the following statement:

106

‘The notification system provides the Commission with a steady
source of information about transactions, including vertical agree-
ments. A substantial portion of the Commission’s decisions are
triggered by natifications. Thisindicates that many contractual pro-
visions deserving careful scrutiny have been brought to the Com-
mission’s attention through notifications. They also provide the
basic materia for the Commission to determine the necessity and
scope of block exemptions.’
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Secondly, before the adoption of adecision that makes commitments binding, the Com-
missionwill at least informally haveto consult with undertakings offering such commit-
ments.

Thirdly, the frequency with which the Commission will have to adopt non-
applicability decisionsdependson theinterpretation of the Community publicinterest’
criteriaenvisaged by Article 10 of Regulation 1/2003. On the one hand, the Commission
runstherisk that the ECJand CFl may be willing to see the Commission conducting an
assessment under Article 81(3) and thereby interpreting the law and using its discre-
tion.’” On the other hand, a broad interpretation of the ‘ Community public interest’
criteriawould lead to inequality among subjects of Community competition law since
some of the undertakings would technically benefit from the non-applicability deci-
sion.’® This may lead to non-applicability decisions in essence becoming voluntary
notifications by the most prominent undertakings.'® Such decisions may nevertheless
beindispensable in cases involving large investments or irreversible structural modifi-
cations.™® Apart from making decisions, the Commission will also have to prepare
block exemptions.

3. Adoption of Block Exemptions

Overall, the concept of block exemptionssitsuneasily within the system of legal excep-
tion. The initial justification for block exemptions was that they would decrease the
workload of the Commission by reducing the number of notifications.™™ Now this
objective is not valid anymore. Instead, the usefulness of block exemptions for under-
takings conducting a self-assessment of compliance with Article 81 will haveto justify
their continued existence. Again, thereisamagic circle. On the one hand, block exemp-

107

However, see K. Holmes, The EC White Paper on Modernization, at p. 60, suggesting
that the * Community public interest’ should refer only to agreements including new
points of law.

For protestsabout alack of clear criteria, see Competition DG, White Paper on Reform

of Regulation 17 — Summary of the Observations, parts 6.2 and 6.3.

109 SeeC. D. Ehlermann, EC Antitrust Policy, at pp. 568-569. Seealso K. Holmes, The EC
White Paper on Modernization, at p. 60, suggesting that there should be a difference
between non-applicability decisions and opinions. The Commission would adopt the
former acting ex oficio while the latter could respond to applications of undertakings.

10 See Opinion of the Economic and Social Committee on the ‘ Proposal for a Council
Regulation on the Implementation of the Rules on Competition Laid Down in Articles
81 and 82 of the Treaty and amending Regulations (EEC) No 1017/68, (EEC) No
2988/74, (EEC) N0 4056/86 and (EEC) No 3975/87 (Regul ation Implementing Articles
81 and 82 of the Treaty),” OJ 2001 C 155/14, part 2.8.2.5.

m However, they did not justify the hopeslaid upon them. See R. Subiotto and F. Amato,

Preliminary Analysis of the Commission’s Reform Concerning Vertical Restraints, 23

World Competition 2000, pp. 5-26, at p. 25, suggesting that right after realizing that the

reform on vertical restraints envisaged by Commission Regulation 2790/99, OJ 1999

L 36/21, would not decrease the workload of the Commission to the level desired, the

Commission decided to pursue the reform.

108
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tions could help undertakings to conduct a self-assessment and gain new freedom from
notification. On the other hand, old block exemptions have been criticized for their
rigidity that induces undertakings to tailor their agreements exactly as provided in the
of block exemptions rather than in the best interest of their business dealings. Conse-
guently, the Commission pursued a reform of block exemptions and will have to con-
tinueto conduct an analysis of how the new approach works. Inthe meantime, the Com-
mission also seesitself as a participant in proceedings before national courts.

4. Amicus Curiae Intervention Before National Courts

While providing another safeguard against diverging interpretations of Article 81, ami-
cus curiae participation will hardly produce efficiency in proceedings. Firstly, the text
of Article 15(3) suggests that the Commission would exerciseitsright to amicus curiae
in adiscretionary and selective manner. Thus, officials of the Commission would have
to scrutinize information about court proceedings to decide in which case they should
submit observations. Surprisingly, the Commission can submit oral observations only
with permission of the national court, whileit can always submit written observations.*?
Presumably, Article 15(3) means that the Commission would generally submit written
briefsand occasionally —and additionally —al so appear with an agent inthe oral hearing
before the national court.™ The proper functioning of the amicus curiae system would
probably require the ECJto impose an obligation upon national courts under Article 10
of the Treaty, first of all to accept amicus curiae observations by the Commission (and
by their national competition authorities), and secondly to consider them. For this to
happen, onewould probably haveto wait until some national court makesapreliminary
reference to the Community court about the meaning and relevance of amicus curiae
observations. Moreover, from the point of view of procedura efficiency, amicuscuriae
observations will only be really useful if they resolve the problem of correct interpre-
tation of Community competition law and prevent the national courtsfrom making pre-
liminary references to the ECJ. At the very extreme, one could imagine that the ECJ
declines questions submitted by anational court if they were already properly answered
by the Commission.”* Inreality, amicus curiae observations could make national courts

12 See Article 15 of Regulation 1/2003.

13 SeeHouseof Lords Select Committee, Reforming EC Competition Procedures, para. 87,
expressing doubts about the compatibility of amicus curiae observations with judicial
systems of the Member States, especially those with Anglo-Celtic legal systems. See
also Competition DG, White Paper on Reform of Regulation 17 — Summary of the
Observations, part 5.3, where Member States express reservations about the compati-
bility of amicus curiae briefs with the independence of the national judiciary.
However, considering this option would require further development of the case law
about requests of preliminary references— see the Judgment of 6 October 1982in Case
283/81 S| CILFIT and Lanificio di Gavardo SpA v Ministry of Health [1982] ECR
3451, paras. 13-21.

114
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that are not of thelast instance™* lesslikely to request preliminary references since they
will already have an opinion from a quasi-judicial Community institution. This might
slightly decrease the number of preliminary references since parties might also decide
not to pursue their case with further appeals all the way up to the highest level. At the
same time, the ECJ and CFI might see such atendency as encroaching upon their duty
to ensure observance of the law via uniform interpretation of the Treaty.® One should
not forget in this context that an amicus curiae brief in anational court proceedingswill
receive little if any attention outside of the actual parties involved and will not contri-
bute nearly as much to the development of case-law as an Article 234 judgment of the
ECJ.

Moreover, aquestion arises whether the submission of amicus curiae observa-
tionsto anational court binds the Commission not to change its views if and when the
case reaches the ECJ following arequest for a preliminary ruling. The option of chan-
ging observations would result in repeated preparation of opinions, which, of course,
would not be an efficient approach. Thus, the only way amicus curia observations could
contribute to efficiency instead of making enforcement more complicated is through a
certain reduction of preliminary ruling requests in competition cases. That would in-
volvetradeoffsin the separation of judicial and administrative powers. However, if that
does not happen, the reform in Regulation 1/2003 might actually contribute further to
the overload of the ECJ.

5. Overload of the ECJ and CFI

The application of Regulation 1/2003 may actually lead to an increase in the workload
of the ECJ and CFl. The prognosis is that there will be more requests for preliminary
rulingsaswell as more actionsfor annulment of decisions of the Commission beforethe
CFl, also resulting at least in some appeals to the ECJ.™" One should note that the
Treaty now provides for athreetier judicial system comprised of the ECJ, the CFl and
judicial panels.**® Moreover, under Article 225(3), the CFl will now be ableto entertain
preliminary rulings once the Statute of the Court definesthe realm whereit could do so.
Apparently, from all the options to diminish the workload of the ECJ, the Member
States chose a path already used — shifting the workload to the CFI.*° So far, there have
not been any changes in the delimitation in preliminary ruling judgments between the

18 See Article 234 making preliminary reference compulsory only for courts of last

instance.
e See Article 220.
ur C. D. Ehlermann, The Moder nization of EC Antitrust Law: Consequencesfor theFuture
Role and Function of the EC Courts, 2 ECLR 2002, pp. 72-80, at p. 72.
For anutshell evaluation and discussion of the judicial reform see P. Craig and G. de
Burca, EU Law, pp. 86-102, at pp. 90-94.
Whilediscussion of the general optionsfor judicial reformis not the task of this paper,
thearticleof P. Craig, TheJurisdiction of the Community CourtsReconsidered, 36 TILJ
2001, pp. 555-590, at. pp. 570-582, deservesattention for itsanalysis of optionsto limit
the caseload coming to the ECJ from requests for preliminary rulings.
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ECJ and the CFl. However, it is most likely that the Council shifts preliminary rulings
in competition matters from the ECJ to the CFl if there is an upsurge of cases.® Note,
however, that shifts within the EC judicial system — with the Commission as a quasi-
judicial part —would not really solve the shortage of staff and resources. Consequently,
there come be a day when the Member States will not only have to grant additional fi-
nancing for the expansion of their national competition authorities, but also have to
make additional contributionsto the ECJ, CFl and possible judicial panelsfor competi-
tion matters to function. While efficiency on the vertical level is problematic because
the Commission and the ECJwill remain overloaded with tasks and cases, insufficient
co-operation and lack of understanding will decrease efficiency on the horizontal level.

B. Efficiency Deficitson the Horizontal L evel

Even if the Commission manages to induce national authorities and courts to engage
increasingly in thefull application of Article 81, the application will not resultinanin-
creasein efficiency. While the Commission may not regain its ability to manoeuvre due
to the enormous amount of remaining tasks, the national authorities and courts may not
deliver efficient enforcement, mainly because of the lack of a strict obligation to co-
operate.

1. Co-operation Between National Competition Authorities

Regulation 1/2003 does not provide safeguards to ensure that the competition authority
of one Member State does not re-open an investigation already closed by the competi-
tion authority of another Member State. Article 11 of Regulation 1/2003 does not im-
pose any obligation upon national competition authorities to inform the Commission
when they are closing an investigation without adopting a decision about infringement,
commitments or withdrawal of the benefit of the block exemption. In addition, treat-
ment of the complaints and the remedies may differ among the Member States.'*
Nevertheless, national authorities are not obliged to inform the Commission when they
reject complaints. Ontheonehand, Article 11(1), which statesthat the Commission and
competition authorities of the Member States must apply Article 81 in ‘ close co-opera-
tion,” could suggest such obligations.”? On the other hand, the flow of information
envisaged by the system is cumbersome and bureaucratic enough for national compe-
tition authorities unlikely to be willing to accept additional obligations not explicitly
written down in Regulation 1/2003. At the very least, there will be delaysin the infor-

120 C. D. Ehlermann, The Modernization of EC Antitrust Law, at p. 78.

121 Contrast this situation with the Judgment of 27 June 1995 in Case T-186/94 Guérin
Automobiles v Commission of the European Communities [1995] ECR 11-1753, para.
34, wherethe CFl held that: ‘ ...theapplicant ishenceforth entitled to obtain adefinitive
decision from the Commission on its complaint and that decision may, if the applicant
seesfit, be challenged in an action for annulment before this court...’

122 See Article 11 of Regulation 1/2003.
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mation flow about closing of files without formal decisions. In addition, nowhereisit
specified exactly what kind of information, in what language and within what time
frame the national competition authorities should insert in the Intranet proposed to
speed up the information flows.'?

Thus, theoretically asituation could arisethat the competition authorities of two
Member States A and B start investigations shortly one after another and inform the
Commission. Although it isunclear in what way the competition authorities of different
Member States receive information that enable them to suspend proceedings or reject
a complaint under Article 13(1) of Regulation 1/2003, the authority of Member State
A could suspend proceedings| etting the authority of Member State B deal withthe case.
For the purposes of our hypothetical case, let us assume that the competition authority
of Member State B closesthefile. There would not be any problemsif no infringement
exists. However, if there were a breach of Article 81, the competition authority of
Member State A would have lost time while the competition authority of Member State
B would have wasted resources. One can hardly call thisan efficient enforcement. What
is more, even if an infringement decision exists, it is not binding upon the national
competition authorities of different Member States. Thus, national competition authori-
tieswould have to decide to what extent they take into account infringement decisions
of other competition authorities. The Commission has not explained why the infringe-
ment decisions cannot have aterritorial scope covering the whole Community like the
decisionsof national authoritiesin theinsurance and banking sectorsaswell as customs
authorities. '

Furthermore, even more problems may show up when a competition authority
investigates a case in one Member State and a private party initiates proceedingsin the
court of another Member State.

2. Possibility of Infringement Proceedings and Private Litigation in
Different Member States

Under Regulation 1/2003, national courtsare not obliged to take into account decisions
of national competition authorities of other Member States or suspend proceedings to
await the results of an investigation. Thus, there may be situations where the competi-
tion authority of Member State A conductsinvestigations in parallel to either enforce-
ment proceedings or a damages claim in a court of Member State B with regard to the
same agreement where Article 81(3) is invoked. Note that while the court may apply
Article 81 ex officio due to public policy reasons, theinitiative and, thus, submission of
evidencein private litigation depends largely on the parties themselves.® Consequent

123

SeeHouseof Lords Select Committee, Reforming EC Competition Procedures, para. 78.
124 See Council Directive 88/357, 031988 L 172/1, Council Directive 89/646, 0J 1989 L
386/1, and Council Regulation 2913/92, OJ 1992 L 302/1, Article 250.

Notethat problemsregarding submission of evidence are more exacerbated in common
|aw countries. See S. Kon and A. Maxwell, Enforcement in National Courts of EC and
New UK Competition Rules: Obstacles to Effective Enforcement, 7 ECLR 1998, pp.
443-454, at p. 445-448. For the duty of a national court to apply Community law ex
officio see the Judgment of 14 December 1995 in Joined Cases C-430&431/93 Jeroen

125
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ly, the court in Member State B may assess the facts differently from the way the
national competition authority of Member State A treats them. Of course, either the na-
tional competition authority of Member State B — but not the competition authority of
Member State A — or the Commission could submit amicus curiae observations to the
court in Member State B.

That, however, would involve a complicated procedure. Thus, either the
national competition authorities of Member States A and B would have to co-operate
or the Commission would haveto analyze theinformation from the competition authori-
ty in Member State A and then transmit it viaitsamicus curiae brief. In the alternative,
the national court may submit the case to the Community court under the preliminary
ruling procedure. Then there arises a question whether the national competition
authority of Member State A should suspend proceedings until the Community court
deliversitsjudgment. Neither the caselaw nor Regulation 1/2003 directly imposes such
an obligation upon national competition authorities. Nevertheless, according to Article
220 of the Treaty, the ECJ and CFl are responsible for the final interpretation of Com-
munity law. Consequently, if the national competition authority of Member State A
does not suspend proceedings there may be two scenarios.

Firstly, it may decide that an agreement satisfies the criteria of Article 81(3)
and close thefile. If the Community court decides that the agreement in question does
not satisfy Article 81(3), the national competition authority would have to reopen the
investigation to adopt adecisionimposing sanctions. Secondly, thenational competition
authority may adopt an infringement decision and impose sanctions and afterwards the
Community court may decide that the agreement in question conforms to the lega
exception of Article 81(3). Since judgments of the Community court apply ex tunc and
erga omnes unless otherwise specified, the infringement decision of the national com-
petition authority would beinvalid. Moreover, undertakings concerned might beentitled
to damages from the Member State.

van Schijndel and JohannesNicolaas Cor nelisvan Veen v Stichting Pensioenfondsvoor
Fysiotherapeuten (van Schijndel) [1995] ECR 1-4705, at para. 15, where the ECJ held
that: *...it isfor the national court to apply Articles3 (f), 85, 86 and 90 of the Treaty
even when the party with an interest in application of those provisionshasnot relied on
them, where domestic law allows such application by the national court.” However, at
para. 21 the ECJacknowledged that this obligation of the national court may belimited
by aduty to keep to the subject matter of the dispute and base its decision on the facts
put before it since: ‘in acivil suit, it isfor the parties to take the initiative (emphasis
added), the court being able to act of its own motion only in exceptional cases where
the public interest requires its intervention (emphasis added).” Following that, in its
Judgment of 1 June 1999 in Case C-126/97 Eco Swiss China Time Ltd v Benetton
International NV (Eco Swiss) [1999] ECR 1-3055, at para. 41, the ECJ held that the
national court was bound to grant an appeal against an arbitral award if there had been
abreach of Article 81 at least where: * ...its domestic rules of procedure require it to
grant an application for annulment founded on failure to observe national rules of
public policy (emphasisadded).” See also para. 39 where the ECJ stated that Article 81
was a‘ matter of public policy within the meaning of the New Y ork Convention [of 10
June 1958 on the Recognition and Enforcement of Foreign Arbitral Awards].’
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Notwithstanding the loss of legal certainty, such scenarios would lead to inconsistent
application of Article81 aswell asaloss of timein enforcement proceedings. Thedura-
tion of parallel proceedings may be even longer in the following cases. Firstly, an arbi-
trator may initially deal with court proceedings. If the arbitrator does not satisfy the
criteria set out for a court or tribunal that may make a preliminary reference under
Article 234 of the Treaty, an ordinary national court may have to review the judgment
and submit apreliminary reference.’® Secondly, the undertaking concerned may appeal
the decision by the national competition authority. The appeal may continue all the way
until it reaches the court or tribunal of last instance obliged to make an Article 234
reference. Thus, at some point there may be parallel court proceedingsgoingonindiffe-
rent Member States— again awaste of resources. The outlined problems of diagonal en-
forcement, however, may remain hidden due to alack of resort to private enforcement.

3. Lack of Incentives for Increased Resort to Private Litigation

Both the White Paper and Regulation 1/2003 envisage national courts as playing an
essential part in the application of Community competition rules.®” However, the offi-
cial view of the Commission and the Council embodied in Regulation 1/2003 hasto be
contrasted with ‘unofficial’ statements of its officials submitting that private enforce-
ment of Article 81 is not even desirable within the boundaries of EC competition law.
There has been a submission that public enforcement of Article 81 will always be more
effective because public authorities have more investigatory and sanctioning powers,
their investigations do not diverge from public interest and are less costly.’® Noting that
the diverging institutional and personal opinions only seem to prove the case that the
reform was not meant to fulfil its aims, this paper proceeds with an analysis of possi-
bilities for enhanced private enforcement of Article 81.

At least theoretically, and provided there are resolution mechanisms for pos-
sible conflicts in enforcement of Article 81 by national competition authorities and
courts, enforcement on both public and private levels could ensure efficiency, for

126 See the Judgment of 23 March 1982 in Case 102/81 Nordsee Deutsche Hochsee-
fischerei GmbH v Reederei Mond Hochsesfischerei Nordstern AG & Co. KG and
Reederel Friedrich Busse Hochseefischerei Nordstern AG & Co. KG (Nordsee) [1982]
ECR 1095, paras. 14-15. See also the Judgment of 27 April 1994 in Case C-393/92
Municipality of Almelo and others v NV Energiebedrijf |jsselmij [1994] ECR 1-1477,

paras. 22-23.

127 Seethe preamble of Regulation 1/2003, para. 7 aswell asthe Commission Programme
027/99, paras. 99-100.

128 SeeW. P. J. Wils, Should Private Antitrust Enfor cement Be Encouraged in Europe? 26

World Competition 2003, pp. 473-488, at pp. 480-488 stating that ‘ There is not even
acasefor asupplementary role of private enforcement.” While not arguing about better
investigatory and sanctioning powers of public authorities, the author of this paper
would like to question the public interest motive as well as cost-saving advantage of
public enforcement. Especially enforcement costs are no doubt in many cases shifted
to tax payers.
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example concerning ‘grey zone' agreements.® However, in practice, increased resort
to private litigation in national courts or tribunalsisunlikely since such enforcement is
time and resource consuming and may end the business relationship between the
parties.™*

a. Scenarios for Litigation

No doubt, the courts would now be able to assess compliance with Article 81 in full.
Neither provisional validity of the agreement, nor an exemption monopoly of the Com-
mission would prevent the national courts from assessing whether an agreement in
guestion complies with Article 81 or whether it breaches Article 81(1) but satisfies the
criteriaof Article 81(3). Simply speaking, there are two situations where parties having
finally decided to resort to litigation may use Article 81(3). Firstly, in cases where one
party stops performance under the agreement considering that it breaches Article 81, the
other party may sue first and demand either performance of the obligations under the
contract or damages for non-performance. Then the defendant can use Article 81(1) as
ashield and claim that the agreement is void under Article 81(2). Of course, that can
only happen if the defendant manages to prove that the agreement breaches Article
81(1). However, if the plaintiff proves that the agreement satisfies the criteria under
Article 81(3), it can be used as a shield against the allegation of the defendant that the
agreement is void due to a breach of Article 81(1). Secondly, a party to an agreement
or athird party may consider that the agreement isin breach of Article 81(1), thusvoid
under Article 81(2), and sueto obtain adeclaration of nullity and/or damages. Oncethe
plaintiff has established that the agreement breached Article 81(1), the burden of proof
would shift to the defendant willing to establish that the agreement satisfied the criteria
of Article 81(3).

In both situations, reliance upon Article 81(3) is conditional upon satisfaction
of the burden of proof under Article 81(1) and the ability of the party to bear the burden
of proof under Article 81(3). Both case scenarios are most likely to be used by parties
to burdensome and costly agreements wanting to either escape further performance or
obtain damages for losses suffered. Third parties trying to obtain damages would have
to resort to the second scenario. Furthermore, the first type of scenario clearly does not

129 There exists an assumption that parties to a hard-core agreement would not resort to

private litigation to enforce the agreement or claim damages, because they would want
to do everything possible to hide their agreement from public authorities. Moreover,
since protection of rights conferred under Community law is conditional only upon
principles of equivalence and effectiveness, litigation in case of some agreements may
be precluded by the fact that the agreement does not satisfy the formal criteria of
contract law of the respective Member States.

See Editorial Comments, The Commission’ sNotice on Co-oper ation between National
Courts and the Commission in Applying Articles 85 and 86 EEC, 4 CMLR 1993, pp.
681-686, at pp. 684-685, where the author explainsthat according to research about the
application of Community law in the Member States, parties usually rely on Article 81
as a shield. Note that plaintiffs do not use Article 81 because of the high costs
associated with proving the case. Furthermore, the author cautionsthat many partiesare
hesitant to litigate because they are unwilling to spoil ongoing business relationships.
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respond to the aim of increased private litigation. Here, the plaintiff would not opt for
commencing litigation assoon asit understandsthat there areweak prospects of proving
that the criteria of Article 81(3) are satisfied. Consequently, we are likely to see more
of the second type of case with the plaintiff relying upon Article 81(1) directly to claim
adeclaration of nullity and/or damages. Also, in many cases the parties to a contract
will resort to arbitration. Consequently, the national courts would remain fora for third
partiestrying to obtain compensation of |osses suffered because of an alleged breach of
Article 81. Thus, incentives for suing should outweigh litigation investments.*

b. Remedies Obtainable

In other words, liability for breach of Article 81 should giveriseto effectively enforce-
able rights and remedies to parties suffering from such breach.*** The Treaty itself
clearly grants only one remedy for infringement of Article 81 — nullity.**® If neither the
party to an agreement nor athird party submit that the agreement isvoid, the respective
national court would be obliged to do it of its own motion.*** However, a declaration of
nullity may not be sufficient to make good infringements of rights under Article

151 Seealso J. Basedow, Who Will Protect Competitionin Europe? From Central Enforce-
ment to Authority Networks and Private Litigation, European Business Organization
Law Review 2001, pp. 443-468, at pp. 465-466.

For an overview of remedies that parties may obtain in private litigation before the

courts of the Member States see W. van Gerven, Substantive Remedies for the Private

Enforcement of EC Antitrust Rules Before National Courts, at http://www.iue.it/

RSCA S/Research/Competition/2001(papers).shtml. Notethat at p. 2 the author defines

rights as legal positions enforceable through remedies: ‘that is classes of action ...

intended to make good theinfringementsof theright concerned.” Thus, therel ationship
between remedies and rights can be best understood as intertwined. Note also that
defining the relationship between thetwo is of moreinterest to common than civil law.

133 Note that in the Judgment of 30 June 1966 in Case 56/65 Société Technique Minierev
Maschinenbau Ulm GmbH [1966] ECR 235, at p. 248, the ECJ stated that: ‘The
automatic nullity in question only appliesto those parts of the agreement affected by the
prohibition, or to the agreement as a whole if it appears that those parts are not
severable from the agreement itself. Consequently any other contractual provisions
which are not affected by the prohibition, and which therefore do not involve the
application of the Treaty, fall outside Community law.” Thereby, the ECJdeveloped the
doctrine of severance that allowed to uphold those provisions of the agreement not
contrary to Article 81.

134 For an obligation of national courtsto apply Article 81 of their own motion see Joined
Cases C-430&431/93 van Schijndel, at paras. 15,21-22 and Case C-126/97 Eco Swiss,
at paras. 39-41. With regard to third parties see the Judgment of 25 November 1971 in
Case 22/71 Béguelin Import Co. vSA.G.L. Import Export [1971] ECR 949, at para. 29,
where the ECJ stated: ‘ Since the nullity referred to in Article 85(2) is absolute, an
agreement which is null and void by virtue of this provision has no effect as between
the contracting parties and cannot be set up against third parties.’
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81(1).*** Usingthewordsof A. Winterstein: ‘ If the effective enforcement of EC compe-
tition rulesbefore national courts, which are under aduty to ensurethefull effectiveness
of Community law, is to be more than mere rhetoric, then the possibility of obtaining
damages as amatter of Community law isindispensable.’*** Similarly, Advocate Gene-
ral van Gerven argued that damages under Community law should complement the
deterrent effect of finesimposed upon undertakings for breaches of Article 81 and that
thereby Community competition law would become‘ more operational .’ **” Consequent-
ly, the ECJ finally developed a Community right to damages for loss suffered from
breach of Article 81. Nevertheless, the existence of such aright and the way the ECJ
choseto defineit ends neither the lack of class actionsand contingency feesfor lawyers
nor possible problems with proof and assessment of compensation and restitution due
to the plaintiff.™* It would also not introduce extensive pre-trial discovery options for
the courts of the EC.** In addition, a right to damages will not solve the inherent

135 See opinion of Advocate General van Gerven delivered on 27 October 1993 in Case C-
128/92 H. J. Banks & Co. Ltd v British Coal Corporation (Banks) [1994] ECR 1-1209,
para. 44, where the Advocate Genera explicitly announces that the declaration of
nullity: ‘... isnot capable of making good the |oss and damage (already) suffered by a
third party.” While a declaration of nullity might relieve the contracting parties from
their obligations under an agreement that is contrary to Article 81, in no way does it
providefor restitution or damages. Similarly, thefact that anational court issuesajudg-
ment declaring that the agreement is null and cannot be invoked against third parties
does not automatically mean that the third parties obtain compensation for the losses
they have suffered due to the existence of the restrictive agreement.

1% See A. Winterstein, A Community Right in Damages for Breach of EC Competition
Rules? 1 ECLR 1991, pp. 49-52, at p. 52.
187 See the Opinion of Advocate General van Gerven in C-128/92 Banks paras. 37, 44,

wherethe Advocate General submits: ‘... theaward of damagesis, in particular, essen-
tial for the enforcement of the Community rules on competition, especially sinceit acts
asadeterrent to unlawful behaviour by undertakings (emphasis added).” Furthermore,
it is submitted that the Commission cannot ensure observation of Community compe-
tition rules alone and hasto rely on the help of national courts. However, contrast the
opinion of Advocate General van Gerven with theopinion of Advocate General Mischo
delivered on 21 March 2001 in Case C-453/99 Courage Ltd v Bernard Crehan and
Bernard Crehan v Courage Ltd and Others [2001] ECR 1-6297, para. 58, explicitly
announcing that the right to damages is one of the implications created by the direct
effect of Article 81 instead of being a deterrent factor in competition enforcement.

158 However, seeK. Schmidt, Procedural 1ssuesin the Private Enfor cement of EC Compe-
tition Rules: Considerations Related to German Civil Procedures, http://www.iue.it/
RSCA S/Research/Competition/2001/Schmidt.pdf, p. 11-12, on the availability of col-
lective actions in Germany.

189 For asummary of comparative US and EC perspectives see M. Paulweber, The End of
a Success Story? The European Commission’ sWhite Paper onthe Moder nization of the
European Competition Law, 23 World Competition 2000, pp. 3-48, at p. 29. See aso
J. Lever, Substantive Remedies. The Viewpoint of an English Lawyer, http://www.
iue.it/RSCA S/Research/Competition/2001/1-lever.pdf, pp. 6-7, on documentary disco-

very.
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European unwillingness to litigate instead of resorting to public authorities as well as
the probable unwillingness of the courts to grant damages.**

C. A Community Right to Damages for Breaches of Article 81: Yes, But?

The ECJ developed a Community right to damages resulting from liability for breach
of Article 81 in Case C-453/99 Courage Ltd v Bernard Crehan and Bernard Crehan v
Courage Ltd and Others. The ECJ stated that: ‘The full effectiveness of Article 85
[Article 81] of the Treaty and, in particular, the practical effect of the prohibition laid
downinArticle85(1) [Article81(1)] would be put at risk if it were not open to any indi-
vidual to claim damages for loss caused to him*** by a contract or by conduct liable to
restrict or distort competition.’**? Thus, the ECJ announced that individuals should be
entitled to damages for breaches of Community law on a horizontal level. To some
extent, Courage is comparable to C-6&9/90 Andrea Francovich and others v Italian
Republic, wherethe ECJdefined liability for breaches of Community law onthe vertical
level.» The ECJ draws the same conclusions as in Francovich, namely that the effec-
tiveness of Community law would be impaired in the absence of aright to damages.**
However, in contrast to Francovich, the ECJconditionsliability for horizontal breaches
of Community law upon direct effect of the provisions breached.** In addition, the ECJ
does not go as far as in Francovich and avoids stating that the Community right to
damagesfor breach of Article 81(1) is*inherent in the system of the Treaty.’*** The ECJ
concludes that it is for the domestic legal system to safeguard rights conferred upon

140 SeeB. Hawk and J. D. Veltrop, Dual Antitrust Enforcement in the United States: Posi-
tive or Negative Lessons for the European Community, in P. J. Slot and A. McDonnell
(eds), Procedure and Enforcement, pp. 21-31, at p. 27. For the situation prevailing in
Spanish civil courts, see C. Fernandez, Actions for Damages Based on Community
Competition Law: New Case Law on Direct Applicability of Articles 8land 82 by
Spanish Civil Courts, 4 ECLR 2002, pp. 163-171, at p. 169, announcing that so far
Spanish courts have been unwilling to entertain actions for damages.

141 Emphasis added.

142 See the Judgment of 20 September 2001 in Case C-453/99 Courage Ltd v Bernard
Crehanand Bernard Crehan v Courage Ltd and Others(Courage) [2001] ECR1-6297,
para. 26.

143 Seethe Judgment of 19 November 1991 in Joined Cases C-6& 9/90 Andrea Francovich

and othersv Italian Republic (Francovich) [1991] ECR 1-5357, paras. 31-37. Seealso
A. P. Komninos, New Prospects for Private Enforcement of EC Competition Law:
Couragev. Crehan and the Community Right to Damages, 3CMLR 2002, pp. 447-487,
at pp. 468-469 commenting upon the correl ation between efficiency of enforcement of
Article 81(1) and right to damages as a matter of Community law.

144 See C-453/99 Courage, paras. 26 and 34.

145 See C-453/99 Courage, para. 23 wherethe ECJ states: * ... it should be borne in mind
that the Court has held that Article 85(1) of the Treaty ... produce direct effects in
relations between individuals and createrightsfor theindividuals concerned which the
nationa courts must safeguard...’

146 See C-6&9/90 Francovich, para. 35. Seealso A .P. Komninos, Private Enforcement of
EC Competition Law, at pp. 469-470.

European Journal of Law Reform 2003 205 Vol.V No. 1/2



This article from European Journal of Law Reform is published by Eleven international publishing and made available to anonieme bezoeker

206 European Journal of Law Reform

individualsby Article 81, subject to principlesof equivalenceand effectiveness.*’ Thus,
the ECJ conditioned the Community right to damages upon national law. On the one
hand the ECJ has complemented the reform initiated by Regulation 1/2003 viatheintro-
duction of aCommunity right to damagesfor breaches of Article 81. On the other hand,
the ECJhasbeen reluctant to devel op the af orementioned right further than conditioning
it upon principles of equivalence and effectiveness.

It remains to be seen whether the ECJwill develop the doctrine of Couragein
the same way as the doctrine of Member State liability arising from Francovich. Inte-
restingly, both in Francovich and Courage the ECJ did not follow the paths suggested
by the Advocate General. Only in Case C-46&48/93 Brasserie du Pécheur SA v Bun-
desrepublik Deutschland and The Queen v Secretary of State for Transport, ex parte:
Factortame Ltd and others did the ECJ agree with the opinion expressed by Advocate
General Mischo in Francovich calling for application of the same conditions for Mem-
ber State liability as are applied for the non-contractual liability of Community
institutions under Article 288 of the Treaty.'* Similarly, the ECJin Courage disregar-
ded the opinion of Advocate General van Gerven, who in Banks had called for unifor-
mity of conditions. Obviously, the question is whether the ECJ will develop post-

147 See C-453/99 Courage, paras. 28-29. See also the Judgment of 16 December 1976 in
Case 33/76 Rewe-ZentralfinanzeG and Rewe-Zentral AG v Landwirtschaftskammer fir
das Saarland [1976] ECR 1989, para. 5, where the ECJ announced that national courts
were obliged to protect rights derived by citizens from directly effective Community
law under Article 10 of the Treaty. Furthermore, the ECJ formulated the principle of
equivalence viaits statement that:

‘... itisfor the domestic legal system of each Member State ... to
determine the procedural conditions governing actions at law
intended to ensure the protection of rightswhich citizenshave from
the direct effect of Community law, it being understood that such
conditions cannot be less favourable than those relating to similar
actions of a domestic nature.” (emphasis added).

Moreover, the principle of effectiveness means that such national conditions are valid
only aslong as the protection of rightsis not de facto impossible. The ECJ stated that
in a negative way: ‘ The position would be different only if the conditions and time-
limits made it impossible in practice to exercise therightswhich the national courtsare
obliged to protect.” See also the Judgment of 19 December 1968 in Case 13/68 SpA
Salgoil v Italian Ministry of Foreign Trade[1968] ECR 661, p. 462-463, about the re-
lationship between rights granted by Community law and national law. Finally, seethe
Opinion of Advocate General van Gerven in C-128/92 Banks, paras. 47-48, where the
Advocate General reiterates case-law of the ECJ concerning legal remedies obtainable
for breaches of Community rightsin national courts.

148 Seethe Judgment of 5 March 1996 in Joined Cases C-46& 48/93 Brasserie du Pécheur
SA v Bundesrepublik Deutschland and The Queen v Secretary of State for Transport,
ex parte: Factortame Ltd and others[1996] ECR 1-1029, paras. 37-57, and compare it
with the Opinion of Advocate General Mischo delivered on 28 May 1991 in Joined
Cases C-6&9/90 Andrea Francovich and othersv Italian Republic[1991] ECR |-5357,
paras. 71-79.
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Courage cases in away similar to that of the post-Francovich case law or whether it
will choose aless integrationist approach.

Specifically, the question is whether the ECJ will develop the principle of
liability according to suggestions made by the Advocate General in Banks. The Advo-
cate General submitted that the same conditions that govern non-contractual liability
under Article 288 should be applicable to the right to damages for horizontal breaches
of Article 81 betweenindividuals. Pursuant to this proposal, disputes about damagesfor
breaches of Article 81 would be subject to the same principles as devel oped by the ECJ
in Article 288 cases, as well asin case law concerning Member State liabilty under
Francovich.** To some extent that would also involve an assumption that private
parties bring claimsfor damages only on anon-contractual basis.** In addition, the ECJ
could scrutinize whether national laws governing the enforcement of the right to
damages satisfy the principles of equival ence and effectiveness on acase-by-case basis.
Thereby, the ECJ would be able to develop aright to damages for breaches of Article
81 similar to the development of Article 288 and the Francovich damages case law.™*
On those cases, the ECJ defined the constitutive substantive conditions as a matter of
Community law and | eft the remai ning substantive and procedural conditionsto national
law, on condition that they satisfy the principles of equivalence and effectiveness.’
That would be adesirable path to choose from the viewpoint of the homogeneous deve-
lopment of Community law. Unfortunately, areading of Courage suggests that the ECJ
might take a less integrationist approach and leave very many of the constituent con-
ditions to national law. The ECJ devoted more attention to defining conditions that
could limit the right to damages rather than outlining constituent conditionsfor liability

149 See the Opinion of Advocate General van Gerven in C-128/92 Banks, paras. 46-54.
150 Thisclearly undermines the Commission’ s classification of the cases where the parties
could use Article 81.

Sufficiently serious breach could be substituted by an evaluation of the undertakings

behaviour.

152 See C-6&9/90 Francovich, paras. 39-43 and C-46& 48/93 Brasserie, paras. 37-57, 66-
67. SeeasoW. van Gerven, Bridging the Gap Between Community and National Laws:
Towards a Principle of Homogeneity in the Field of Legal Remedies? 3 CMLR 1995,
pp. 679-702, a pp. 692-695, suggesting that the distinction between substantive and
procedural conditions may vary and that therefore, the ECJ should only distinguish
between the rules depending on whether they are essential or non-essential/constitutive
or non-constitutive. Consequently, Community law should define constitutive condi-
tionsirrespective of their substantive or procedural nature, whereas national law could
govern non-constitutive conditions. Note, however, that in W. van Gerven, Of Rights
Remedies and Procedures, 3 CMLR 2000, pp. 501-536, at pp. 522-524 and 526-527,
Prof. van Gerven clarifies this distinction calling the substantive and procedural
conditions as remedial rules and procedural rules sensu stricto. Since remedial rules
correspond to Community rights, they should be uniform. In contrast, procedural rules
sensu stricto must be left to national law.
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for breach of Article 81 that give aright to damages.** Consequently, the present lack
of incentivesto resort to private litigation may remain unchanged for along period.

One should hope that the ECJ decides to define Community conditionsfor the
right to damages for breaches of Article 81. If the ECJ decides to follow the path out-
lined by Advocate General van Gerven, the right to damages would be governed by the
following substantive conditions: 1) the existence of damage, 2) a causal link between
the damage and the conduct, 3) the illegality of the conduct.** In this way, the ECJ
would define the constitutive conditionsfor the right to damages or, in other words, re-
medial rulesfor to theright to damages. Further, in order to achieve efficient private en-
forcement, the ECJ should explain the minimum requirements that ought to be satisfied
to prove the existence of damage and the causal link.**® Such an explanation is essential
in competition casesto alow individualsto be ableto assessthefeasihility of exercising
their rights to damages in national courts as well as to assess the amount of resources
needed to pursue such claims. With regard to illegality of the conduct, the rule should
be that once either the court or the national competition authority establishes a breach
of Article 81, illegality of the conduct is established.™ Such explanations could partly
solve the problems related to private enforcement. Nevertheless, the question remains
whether the ECJ would be able to solve the problems relating to locus standi and the
amount of damages.

If anissue of locus standi in an Article 81 case comes before the ECJ, the ECJ
could rule that the need to ensure effective protection of the Community right to da-
mages prohibits the Member State from rejecting class actions.™ It is questionable
whether the ECJwill be proactive enough to fit class actions within the general maxim
that:

‘Whileitis, in principle, for national law to determinean individual’ s
standing and legal interest in bringing proceedings,®*® Community
law nevertheless requiresthat the national legislation does not under-
mine the right to effective judicial protection|...] and the application
of national legislation cannot render virtually impossible the exercise
of rights conferred by Community law.’ >

153 See C-453/99 Courage, paras. 28-33. Note that this has resulted in the CFl under-
standing the right to damages as a concept governed primarily by national law. Seethe
Judgment of 28 February 2002 in Case T-395/94 Atlantic Container Line AB and
Others v Commission of the European Communities [2002] ECR 11-875, para. 414.

154 See the Opinion of Advocate General van Gerven in C-128/92 Banks, paras. 49-53.

1% With regard to the explanation of substantive conditions/remedial rules by the ECJsee
W. van Gerven, Remedies, at pp. 526-527, suggesting that the ECJ does not sufficiently
explain such conditions and |eaves too much ambiguity in their scope.

156 See the Opinion of Advocate General van Gerven in C-128/92 Banks, para. 53.

157 See J. Lever, Substantive Remedies, p. 9.

158 Emphasis added.

159 Seethe Judgment of 11 July 1991 in Case C-87-89/90 A. Verholen and othersv Sociale
Verzekeringsbank Amsterdam (Verholen) [1991] ECR I-3757, para. 24. For an analysis
of the issue of locus standi before national courts, see also T. Tridimas, The General
Principles of EC Law, Oxford 1999, pp. 296-297. For a general overview of how the
ECJhasused the principleof effectivenesswhen scrutinizing national rulesseeP. Craig
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However, if the ECJ wants to supplement the reform proposed by the Commission and
tofill thegapin procedural harmonization, locus standi should be broad and not narrow.
That could change the inherent European preference to resort to public authorities
instead of seeking a personal remedy. Before making investments in defence of one's
rights, an individual should be sure that he gets an appropriate award for the resources
invested in litigation.

Concerning the amount of damages, it appears that the maxim of Brasserie can
serve as a guideline. There the ECJ stated that: ‘ Reparation for loss or damage caused
toindividualsasaresult of breaches of Community law must be commensurate with the
loss or damage sustained so asto ensure the effective protection of their rights.” % If the
individual has attempted to mitigate the damages, neither loss of profit nor exemplary
damages, if available under national law, can be excluded.’® Consequently, the amount
of compensation will depend very much on the provisions of nationa law and the
practice of the national judiciary. The national courts may be reluctant, and in civil law
jurisdictions even unable, to grant punitive damagesthat might serve asan incentivefor
litigants. It is more than doubtful that the ECJ would risk encroaching upon national
laws and judiciaries and require them to grant exemplary damages with the aim of
ensuring effective enforcement of Article 81.

Nevertheless, even without exemplary damage awards, the ECJ might slowly
achieve increased resort to private enforcement if it gave clear guidelines for constitu-
tiveconditionsand locus standi. If, however, the ECJdecidesto resort only to principles
of equivalence and effectiveness, weare unlikely to see any shift to private enforcement
of Article81 in national courts. Moreover, thereishardly away in which either judicial
activism by the ECJ or legidlative action of the Council could solve the problem of
overload of national courts and shorten the length of proceedings.’®” Thus, realistically,
the only way in which private enforcement could occur is in arbitration proceedings
where the ECJwould not even be able to oversee how the Community right to damages
is enforced and developed. Unfortunately, the likelihood of increased private enforce-

and G. de Burca, EU Law: Texts, Cases and Materials, 2" ed., Oxford 1998, pp. 214-
253. Notethat at p. 235 the authors say that overall such usage shows that: ‘the deter-
mination of the compatibility of the national procedural rule with Community law is
dependent on the precise circumstances of the case.’

160 See C-46&48/93 Brasserie, para. 82.

161 See C-46&48/93 Brasserie, paras. 84, 87, 89. With regard to national |aws governing
compensation see al so the Judgment of 10 April 1984 in Case 14/83 Sabinevon Colson
and Elisabeth Kamann v Land Nordrhein-Westfalen[1984] ECR 1891, para. 23, where
the ECJ stated that the compensation must be adequate to the damage sustained. See
also the Opinion of Advocate General van Gerven delivered on 26 January 1993 in Case
C-271/91 Marshall Il [1993] ECR 1-4367, para. 18, discussing the component of
damage that the national court should assess when deciding upon the adequacy of
damage: ‘| am thinking in this connection of loss of physical assets ..., loss of income
..., moral damage ... and damage on account of effluxion of time.’ Then see the
Judgment of 2 August 1993 in that same Case, in particular para. 31, where the ECJ
ruled that compensation may include also interest payments.

162 See Opinion of the Economic and Social Committee on the White Paper, part 2.3.2.4.
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ment is not the only issue where the Commission overestimates the possibilities of the
undertakings. The same is true regarding the desirable amount of legal certainty.

IV. Legal Certainty and L egitimate Expectations

Generaly, theprincipleof lega certainty provides: ‘ Those subject to the law must know
what the law is so asto be ableto plan their actions accordingly.’ *** The ECJ sometimes
uses the principle of legal certainty interchangeably with the principle of legitimate
expectations and stresses that ‘ by virtue of ... [those principles] the effect of Commu-
nity legislation must be clear and predictable for those who are subject to it.’ *** Bearing
in mind the definition of the ECJ, one can see that the concept of legal certainty in-
cludes aso the principle of coherent application of Community law. Undertakings
would not be able to predict the effects of Community legidation if different authorities
applied that law incoherently and inconsistently.

Within ex ante enforcement, either individual or block exemptions or comfort
letters provided a degree of assurance and predictability to the undertakings. The situa-
tion will change when ex post enforcement takes place. On the one hand, the new
system will release the undertakings from the burdensome obligation to notify. On the
other hand, it is doubtful whether ex post enforcement of Article 81 can provide
sufficient legal certainty.'®® What is more, the obligation to conduct self-assessment and
bear the financial risk of breaching Article 81 may prove to be as burdensome and
costly as an obligation to notify.

To sum up, Regulation 1/2003 reveals several problems concerning legal cer-
tainty. Firstly, Regulation 1/2003 deprives undertakings who have notified their agree-
ments in accordance with Regulation 17 of their legitimate expectations. Secondly,
Regulation 1/2003 changes the delimitation between national cartel prohibitions and
Article 81. Thirdly, there might arise ambiguity about the shift to economic assessment
proposed by the Commission. Finally, consistency in the application of Article 81 is
placed in jeopardy.

163 See T. Tridimas, The General Principles of EC Law, at p. 163.

164 Seethe Judgment of 12 November 1981 in Joined Cases 212-217/80 Amministrazione
delle finanze dello Sato v S| Meridionale Industria Salumi and others Ditta Italo
Orlandi & Figlio and Ditta Vincenzo Divella v Amministrazione delle finanze dello
Stato [1981] ECR 2735, para. 10.

165 However, see Commission Programme 99/027, para. 78, where the Commission argues
that: ‘... undertaking’slegal certainty will remain at globally satisfactory level, and in
certain respectswill even bestrengthened.” Contrast it with thewritingsof M. Siragusa,
A Critical Review of the White Paper on the Reform of the EC Competition Law
Enforcement Rules, 23 Fordham Int’| L.J. 2000, pp. 1089-1113, at pp. 1093-1094; the
evidence analyzed in House of Lords Select Committee, Reforming EC Competition
Procedures, paras. 36-42; and also K. Holmes, The EC White Paper on Moder nization,
a pp. 59-61. Those sources are among the many showing convincingly that legal
certainty will in effect decrease to the detriment of undertakings concerned.
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A. Transitional M easures

The first issue concerning legal certainty and legitimate expectations is that the transi-
tional measures of Regulation 1/2003 deprive undertakings that have notified their
agreements of any more or lessformal response. Regulation 1/2003 providesthat notifi-
cations made pursuant to Regulation 17 shall lapse from the entry into force of Regula-
tion 1/2003 —that is 1 May, 2004.' In contrast, the decisions that the Commission has
adopted under Regulation 17 will remain in force until their expiration date.’®’

Consequently, the question iswhether undertakings could claim that the transi-
tional provisions of Regulation 1/2003 disregard their |egitimate expectations. On the
one hand, the ECJ allows Community institutionsamargin of discretion towardsimple-
mentation of Community policies.*®® On the other hand, there may be cases where
persons derive their expectations from statements in legislation or actions of Commu-
nity institutions. Inthelatter case, the ECImay rulethat thereisalegitimate expectation
that the situation will not change without suitable transitional arrangements.’®® The
transitional measures of Regulation 1/2003 concerning pending notifications lie in the
middle between those two extremes. From one point of view, Regulation 17 provided
for a system of notifications meant to obtain exemptions and ensure immunity from
fines. Thus, undertakings notifying their agreements knew that the Commission would
refrain from fining them, and that it would scrutinize the agreements and respond either
formally or informally. From another point of view, the undertakings had an opportunity
to express their observations, but failed to request transitional measures ensuring that
the Commission deals with pending notificationsin the established way. Neverthel ess,
at the very minimum, the Commission and national competition authoritiesshould grant
those undertakings that had notified their agreements pursuant to Regulation 17 con-
tinued immunity from fines under Regulation 1/2003. Eventually, a general suggestion
would be that the Commission takes into account the efforts of the economic operators
to ensure compliance with the legislation instead of just attempting to reduce its work-
load as much as possible. One might justify the reform with aneed to shift from quanti-
tativeto qualitative analysis of the most important agreements. Nevertheless, it remains
hard to see why there should now be a new and complicated delimitation between
Article 81 and national cartel prohibitions.

166 See Article 34(1) of Regulation 1/2003.
167 See Article 43(1) of Regulation 1/2003.
168 See, e. g. the Judgment of 15 July 1982 in Case 245/81 Edeka Zentrale AG v Federal

Republic of Germany [1982] ECR 2745, paras. 26-28, where the ECJ held that eco-
nomic operators cannot rely on the principle of legitimate expectations that a situation
will remain unaltered if the Community institutions have a margin of discretion to
change that situation.

169 See e.g. the Judgment of 14 May 1975 in Case 74/74 Comptoir National Technique
Agricole (CNTA) SA v Commission of the European Communities [1975] ECR 533,
paras. 41-45, where the ECJ held that there was a disregard of |egitimate expectations
if the Commission, without any transitional measures for the transactions definitely
concluded, abolished compensatory amounts provided for in licences properly granted
to the economic operator.
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B. Effect on Trade between Member States: National Laws and
Article 81

Article 81(1) prohibits agreements that satisfy two cumulative criteria: 1) they may
affect trade between Member States and 2) have astheir object or effect the prevention,
restriction or distortion of competition within the common market.” The requirement
of the effect on trade between Member States merits specia attention concerning the
delineation of application of Article 81 and national laws. The condition that the agree-
ment hinders competition shall be discussed with regard to an assessment under Article
81(1) and the possibility to qualify for the exception of Article 81(3).

Initially, the ECJsimply announced that the application of Article 81 or natio-
nal laws depended upon the capahility of the agreement to affect trade between Member
States.'™ Afterwards, the ruling of the ECJin Walt Wilhelm provided aformulafor con-
flict resolution: ‘... conflicts between the rules of the Community and national rulesin
the matter of the law on cartels must be resolved by applying the principle that Com-
munity law takes precedence.’ ! The judgment of Walt Wilhelm made sufficiently clear
that the prohibition under national law could apply concurrently with the Article 81(1)
prohibition. Neverthel ess, there remained scope for further debate about the application
of national law and Article 81.

The question was whether stricter national law could apply to agreements
exempted by Article 81(3) viaindividual or block exemption or dealt with by comfort
letter. Arguably, the principle of supremacy of Community law meansthat national law
cannot prohibit agreements exempted under Article 81(3) by either individual or block
exemption.’”® However, note that the Article 81(3) exemption does not prevent the
application of national law with a different objective, e.g. on unfair competition, if that
law imposesdifferent requirementsfrom those eval uated when granting either anindivi-

1o SeeArticle81(1) of Regulation 17. See also, 56/65 Société Technique Miniére, p. 249-
250, where the ECJ gave guidelines about the interpretation of Article 81(1) and held,
inter alia, that the requirements ‘ object or effect’ are alternative.

m See Joined Cases 56&58/64 Consten and Grundig, p. 341, and 22/78 Hugin, para. 17.
172 See Case 14/68 Walt Wilhelm, para. 6.
173 See A. Jones and B. Suffrin, EC Competition Law, pp. 1008-1016, at p. 1013. For a

more elaborated discussion of the issue, see C. S. Kerse, E.C. Antitrust Procedure,
London 1994, pp. 380-388, at pp. 385-388, and D. G. Goyder, EC Competition Law,
Oxford 1993, pp. 426-437, at pp.435-437. See also the Opinion of Advocate General
Tesauro delivered on 8 June 1995 in Case C-266/93 Bundeskartellamt v Volkswagen
AG and VAG Leasing GmbH [1995] ECR I-3477, paras. 44-60, about the relationship
between block exemptions and national law. Note, however, that the ECJ did not
address the issue in the judgment. Finally, see the Judgment of 11 December 1980 in
Case 31/80 NV L'Oréal and SA L'Oréal v PVBA "De Nieuwe AMCK" (Perfumes
L'Oréal)) [1980] ECR 3775, paras. 22-23, where the ECJ held that the exemption
decision gaveriseto rights against third parties. There might be an argument that if the
exemption decision protects the agreement from nullity claimed by third parties, it
should also prevent national law from interfering with the agreement.
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dual or ablock exemption.”* Similarly, the Article 81(3) exemption would not prevent
invalidation of the agreement due to a breach of national contract law. The situation
concerning comfort letters could be even worse, since such letters are non-binding and
do not impose any obligation on national authorities even with regard to the application
of Article 81. In practice, undertakings submit and ask national authorities to take into
account comfort lettersin national proceedings applying Article 81. Nevertheless, there
is little theoretical ground to submit that comfort letters prevent national authorities
from applying national law. One could only attempt to extend the notion of Walt Wil-
helmand argue that the application of national law should not prejudice the application
of Article 81 even if the Commission communicates such application by means of a
comfort letter.'” Like with comfort letters, the ECJ has only partly settled the issue
whether national authorities can apply national law to agreements where Article 81(1)
does not apply. On the one hand, the ECJ stated that:

‘The fact that a practice has been held by the Commission not to fall
within the ambit of the prohibition contained in Article 85 (1) and (2),
the scope of whichislimited to agreements capable of affecting trade
between Member States, in no way prevents that practice from being
considered by the national authorities from the point of view of the
restrictive effects which it may produce nationally.’*"

On the other hand, at least theoretically, there is a possibility that an agreement affects
trade between Member States and does not restrict competition within the meaning of
Article 81, but does offend national laws. There has been a suggestion that national
authorities cannot apply stricter national law to agreements affecting trade between
Member States but not restricting competition within the meaning of Article 81.*" So
far those issues lack clear answers because there have been few conflictsin practice.”®
Nevertheless, Regulation 1/2003 attempted to ensure a new delimitation of Article 81
and national laws.

To some extent Article 3 of Regulation 1/2003 does clarify the relationship be-
tween Article 81 and national laws. Firstly, Article 3(2) contains an explicit statement
that national laws cannot prohibit an agreement affecting trade between Member States
but not restricting competition within the meaning of Article 81. That should end any
doubtsontheissue. Secondly, Article 3(3) does not preclude the application of national

17 See the Judgment of 5 June 1997 in Case C-41/96 VAG-Handlerbeirat eV v SYD-
Consult, [1997] ECR 1-3123, paras. 12-19.
178 However, seethe Judgment of 10 July 1980in Joined Cases 253/78& 1-3/79 Procur eur

dela Républiqueand othersv Bruno Giry and Guerlain SA and other s (Perfumes Guer -
lain) [1980] ECR 2327, para. 19, where the ECJ held that even a decision of the
Commission to close the file on the case cannot prevent a national authority from
applying national law. See also 31/80 Perfumes L'Oréal, para. 12.

176 See Case 253/78&1-3/79 Perfumes Guerlain, para. 18.

7 SeeA. Jonesand B. Suffrin, EC Competition Law, at p. 1015. However, see R. Wesse-
ling, The Commission White Paper on Maoder nization of EC Antitrust Law, at pp. 427,
arguing the contrary.

178 SeeC. S. Kerse, E.C. Antitrust Procedure, at p. 388 and L. O. Blanco, European Com-
munity Competition Procedure, Oxford 1996, pp. 27-34, at p. 29.
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laws that pursue a different objective from Article 81. Thereby, Regulation 1/2003 in-
corporates the case law of the ECJ.

However, thereremainsaquestion about the definition of provisionsof nationa
law that: ‘... predominantly pursue an objective different from that pursued by Article
81..." For the sake of coherence and legal certainty, a suggestion would be to develop
aset of factorsto betaken into account when determining the objectives of national law.
Unclear delimitation between laws having the same objective as Article 81 would con-
tradict the principle of supremacy of Community law. Nevertheless, it is more likely
that instead of giving clear conditions, the ECJ will scrutinize national laws in pro-
cedures under Article 234. Finally, either non-binding or limited harmonization in the
areaof privatelaw could resolvethedifferencesin treatment of Article 81(3) exceptions
in different Member States.*”® While judicial guidelines could clarify the definition of
lawswith adifferent objective, thereis a de novo problem of concurrent application of
national law and Article 81(3).

Article 3 of Regulation 1/2003 does not explicitly introduce mutually exclusive
application of Article81 and national competition laws. Instead of mere encouragement,
Regulation 1/2003 imposes an obligation to apply Article 81 in conjunction with natio-
nal competition law whenever the agreement may affect trade between Member States.
This is particularly interesting for the Member States that have modelled their cartel
prohibitions on Article 81.**° The issue becomes even more problematic if those Mem-
ber States decide to retain their exemption systems. Undertakings would notify their
agreements under national law to obtain national exemptions. When deciding on the
notification, national competition authoritieswould haveto ook whether the agreement
isprohibited under Article 81(1) and whether an Article 81(3) exception applies. At the
end of the procedure, however, the formal result would be an exemption under national
law and issued by the national authority. This givesrise to a situation where some un-
dertakings would be able to obtain a sort of ‘back door’ exemption under national law
that would indirectly also certify that the agreement in question qualifiesfor an Article
81(3) exception. Additionally, in the Member States where undertakings notify agree-
ments, national competition authorities would be in a more advantageous situation
regarding information about the markets. Furthermore, there is a question about the
usage of information obtained through notification. According to the judgment in Spa-
nish Banks, national authorities could use the information obtained from the Commis-

19 On the issue of possible codification of European private law, see W. van Gerven,
Caodifying European Private Law? Yes, If, 2 ELRev 2002, pp. 156-176, at pp. 162-166.
Note that while Prof. van Gerven does not reject the idea of substantive and more
serious harmoni zation, the articlevoicesconcerns about the possiblelegal basisfor such
harmonization.

180 See U. Zinsmeister, E. Rikkers and T. Jones, The Application of Articles 85 and 86 of
the EC Treaty by National Competition Authorities, 5 ECLR 1999, pp. 275-280, at p.
280, comparing national cartel prohibitions of the Member States and concluding that
only Germany does not have its law modelled on Article 81. Note also that only six
national competition authorities apply Article 81 in practice.
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sion as circumstantial evidenceto initiate proceedings.’® Similarly, national authorities
are likely to use information obtained via notifications under national law to initiate
proceedings under Article 81. Thus, Regulation 1/2003, when looked at in conjunction
with national competition laws, indirectly creates different levels of legal certainty. Al-
ternatively, if there is no notification system, the obligation to apply Article 81 when-
ever the national competition authority applies national law may lead to the disap-
pearance of national competition laws. Mutually exclusive application of Article81 and
national cartel prohibitions would have led to better results than the differencesin the
level of legal certainty now to be expected.

C. Shift to Economic Assessment Under Article 81

If the agreement affects trade between Member States and exceeds the de minimis
threshold, the respectiveauthority will assessitsimpact upon competition.'® Firstly, the
authority will consider the objects of the agreement. Secondly, if the objects of the
agreement do not include restrictions of competition, the authority will deal with the
overall effects of the agreements. Note that this linear analysis does not require assess-
ment of the effects of certain types of vertical and horizontal agreements, e.g. those
dividing markets and fixing prices.’® In this way, the ECJ and the Commission have

181 See C-67/91 Spanish Banks, para. 39, wherethe ECJheld: * The Member States are not
required to ignore the information disclosed to them and thereby undergo —to echo the
expression used by the Commission and the national court —*“ acute amnesia.” That in-
formation provides circumstantial evidence which may, if necessary, be taken into
account tojustify initiation of anational procedure.’” See also the Judgment of 17 Octo-
ber 1989 in Case 85/87 Dow Benelux NV v Commission of the European Communities
[1989] ECR 3137, where the ECJ rejected the applicant’ s argument that the Commis-
sion could not open an investigation on the basis of information obtained in previous
investigation and indicating infringement of competition rules.

See Commission Notice on Agreements of Minor Importance which Do Not
Appreciably Restrict Competition Under Article 81(1) of the Treaty Establishing the
European Community (de minimis), 0J 2001 C 368/13, paras. 7, 8, 9. For purposes of
comparison, seeasothe‘old’ Commission Noticeon Agreementsof Minor Importance
which Do Not Fall Within the Meaning of Article 85 (1) of the Treaty Establishing the
European Community, OJ 1997 C 372/13, paras. 9, 10.

The ECJ applied formal and rigid requirements in its Judgment of 13 July 1966 in
Joined Cases 56&58/64 Consten and Grundig, p. 342, where the ECJ rejected the
submission that the Commission had to base its reasoning on an analysis of economic
effects and stated that the Commission did not have to analyze the effects of the agree-
ment once the object of the agreement appeared to restrict competition. The agreement
in question conferred absolute territorial protection. Logically, bearing in mind the
objective of market integration, the ECJ could not alow such partitioning of the
markets. For aruling that price fixing in vertical distribution is per se prohibited, see
the Judgment of 3 July 1985 in Case 243/83 SA Binon & Cie v SA Agence et Messa-
geries de la Prese (Binon) [1985] ECR 2015, para. 44. Further, with regard to hori-
zonta agreements seethe Judgment of 15 September 1998 in Joined Cases T-374, 375,
384&388/94 European Night Services Ltd, Eurostar (UK) Ltd, Formerly European

182

183
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sent out a clear and unambiguous message about certain agreements that are contrary
to Article 81. Consequently, no undertaking can claim today that it did not understand
the message about agreements that have restriction of competition as their object.
Questions of legal certainty are more likely to arise, however, when undertakings have
to assess the effects of agreements on competition.

Concerning the assessment of potentially anti-competitive effects of agree-
ments, the approach envisaged by the Commission initially differed from the line of
reasoning of the ECJ. That made self-assessment of an agreement’s compliance with
Article 81 inherently difficult.® The Commission tended to adopt a hard-line approach
securing the common market against division. By contrast, the ECJ and CHl left more
space for economic analysis under Article 81, in order to assess the overall effects of
both vertical and horizontal agreements upon competition.'®

Eventually, the Commission surrendered to the request for economic analysis
under Article 81(1)."* Firstly, the Commission initiated a reform concerning vertical
restraints and announced that it would conduct an economic analysis under Article
81(1).*¥" Consequently, anew policy of economic assessment of vertical restraints mate-
rialized in the form of abroad block exemption regulation supplemented by guidelines
of the Commission.*®® However, Regulation 2790/1999 does not apply to licensing and

Passenger Services Ltd, Union Internationale des Chemins de Fer, NV Nederlandse
Spoorwegen and Société Nationale des Chemins de fer Frangais (SNCF) (European
Night Services) v Commission of the European Communities, [1998] ECR 11-3141, para.
136, where the CFl explicitly announced that Article 81 prohibits ... obvious restric-
tions of competition such as price-fixing, market-sharing or the control of outlets.’

184 See V. Korah, An Introductory Guide to EC Competition Law and Practice, 7" ed.,
Oxford 2000, pp. 347-357, at p. 348, discussing the paucity of economic analysis and,
inter alia, announcing that ‘ It isfrequently not possibl e to advise businessmen what the
attitude of the Courts or Commission to their agreement is likely to be.’

185 See e.g. the Judgments in Case 56/65 Société Technique Miniére, p. 249 and Joined
Cases T-374& 375& 3848 388/94 European Night Services, paras. 136-137, the Judg-
ment of 12 December 1967 in Case 23/67 SA Brasserie de Haecht v Consorts Wilkin-
Janssen [1967] ECR 525, p. 415, and the Judgment of 28 January 1986 in Case 161/84
Pronuptia de Paris GmbH v Pronuptia de Paris Irmgard Schillgallis [1986] ECR 353,
paras. 14, 27. For a summary of comments on this assessment see |. Forrester and C.
Noral, The Laicization of Community Law: Self-help and the Rule of Reason: How
Competition Law Isand Could Be Applied, 1 CMLR 1984, pp. 11-51, at pp. 11-18. See
also R. Wesseling, The Commission White Paper on Modernization of EC Antitrust
Law: Unspoken Consequences and Incomplete Treatment of Alternative Options, 8
ECLR 1999, pp. 420-433, at pp. 421-424, where the author el aborates upon the econo-
mic assessment under Article 81(1) and callsit ‘ economic rule of reason.’

186 Seee.g. Commission Decision 1999/474, 0J1999 L 186/28, paras. 89-133 conducting
an assessment of the infringement of Article 81(1) in the light of guidelines from the
case law of the ECJ and CFl.

187 See Communication From the Commission On the Application of the Community
Competition Rulesto Vertical Restraints, section I, part 2.
188 See Commission Regulation 2790/1999. Notethat Article 12 of Regulation 2790/1999

in effect repeal ed exemptionsunder Commission Regulation 1983/83, 0J1983L 173/1
(exclusivedistribution), Commission Regulation 1984/83, 0J1983 L 173/5 (exclusive
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agreements assigning intellectual property rights. In addition, it is doubtful whether
undertakings satisfying the requirements of Regulation 2790/1999 while al so exceeding
the thirty-percent threshold set thereby will be able to find all answers in the guide-
lines.*® Furthermore, the whole idea of reference to market shares as criteria for the
application of block exemptions may be problematic because they do not necessarily
reflect the real market power.® Secondly, the Commission acknowledged that there
was also an increased need for an economic assessment of horizontal agreements.
Therefore, the Commission adopted new block exemption regul ationsrel ating to specia-
lization and research and development agreements as well as guidelines relating to the
application of Article 81 to horizontal agreements.™* It appears that the result is that
undertakings face not only reform of the implementation of Article 81 but also changes
in the substantive application of Article 81.

A full evaluation of the success of the Commission concerning substantive
reforms of enforcement is beyond the scope of this paper. Nevertheless, it is doubtful
that the framework for application and explanation of Article 81 and the economic
assessment will be sufficient for undertakingsto be able to enjoy legal certainty similar
or greater than the previous level. That is mainly because the ex ante enforcement
regime of Article 81 simply provided more safeguards for legal certainty.

Firstly, despite the fact that notification under the ex ante enforcement regime
rarely resulted in negative clearances or exemptions, the undertakingscould obtain com-
fort letters that analysed the applicability of Article 81 to the agreement in question.’*?
In essence, such a letter expressed how the Commission saw the particular agreement
in light of theinformation availableto it. Furthermore, similar to cases of revocation of
individual exemptions, the Commission would initiate infringement proceedings after
issuing a comfort letter only if there were material changes, e.g. existence of undis-
closed barriers for access to the market, or changes of law or fact affecting the assess-

purchasing), and Commission Regulation 4087/88, OJ 1988 L 359/46 (franchising
agreements) starting from 31 May 2000. See also Commission Notice— Guidelineson
Vertical Restraints, OJ 2000 C 291/1. Finally, note that by virtue of Article 2(5) of
Regulation 2790/1999, Regulation 2790/1999 does not apply to vertical agreementsin
the motor vehicle sector, covered by Commission Regulation 1400/2002, OJ 2002 L
203/30, and technology transfer agreements, covered by Commission Regulation
240/96, 0J 1996 L 31/2.

189 For comments on the drawbacks of Regulation 2790/1999 see R. Subiotto and F.
Amato, Preliminary Analysis of the Commission’s Reform Concerning Vertical Re-
straints, at pp. 24-25.

190 V. Korah, EC Competition Law, p. 360.

101 See Commission Notice — Guidelines on the Applicability of Article 81 of the EC
Treaty to Horizontal Co-operation Agreements, OJ 2001 C 3/2, paras. 6-7. See also
Commission Regulation 2658/2000, OJ 2000 L 304/3 (specialization agreements), and
Commission Regulation 2659/2000, OJ 2000 L 304/7 (research and development
agreements).

1e2 See M. Paulweber, The End of a Success Story? at pp. 13-14, suggesting that the
undertakings support and value the benefits resulting from comfort |etters despite the
fact that they lack legal force.
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ment.**® Thus, the comfort | etters gave reasonable levels of certainty in each individual
case.

Secondly, ex ante enforcement of Article 81 provided formal decisions clari-
fying the substantive application of Article 81(3) in apositive way. In short, the under-
takings could receive guidancefrom 1) infringement decisions of the Commission about
agreements that did not satisfy the criteria of Article 81(3); 2) exemption decisions of
the Commission about agreements that did satisfy the requirements of Article 81(3); 3)
decisions of the CH and ECJ in Article 230 and 234 proceedings. Thus, ex ante
enforcement was meant to serve and to some extent did indeed serve the interests of
undertakings in providing them with a balance between positive and negative applica-
tion of Article81(3). Thereby the undertakingsknew to what kind of agreementsArticle
81(3) would apply and what kind of agreements could not benefit from the exemption.
In contrast, an ex post enforcement system would deprive the undertakings from formal
decisions explaining what kind of agreements can benefit from Article 81(3).

Ex post enforcement of Article 81 would be ‘ade facto principle of abuse con-
trol.’* The undertakings would obtain information from: 1) formal infringement
decisions of the Commission and national competition authorities; 2) non-applicability
decisions of the Commission; 3) judgments of national courts in appeals against deci-
sions of national authorities—whichwill be hard to find for undertakingsin other Mem-
ber States, as well as judgments of the CFl in Article 230 and 234 proceedings. Con-
sequently, the undertakings will have to rely on the Commission’s guidelines instead
of analysis of decisionsto assess whether their agreements comply with Article 81(3).
Note al so that judgments responding to Article 234 references are inherently limited to
answer questions about interpretation of the law and not to apply the law to factua
situation.'* Ironically, that places large-scale agreements in a position inferior to those
benefiting from block exemptions since guidelines in contrast to block exemptions are
not among the forms of secondary law that create direct rights for individuals.**® Thus,
instead of either notifying or conducting self-assessment with a view to the decisions,
case law and block exemptions, the undertakings would have to assess their agreements
in the light of guidelines and a few non-infringement decisions. Finally, the Commis-

1o3 See the Judgment of 8 June 1995 in Case T-9/93 Scholler Lebensmittel GmbH & Co.
KG v Commission of the European Communities[1995] ECR 11-1611, paras. 105-109,
for submissions of the Commission concerning the opening of proceedings in cases
whereacomfort letter has previously beenissued and paras. 110-115 for the assessment
of the CFl. Note that in para. 114 the CFl expressly states that the entrance of new
competitors and the revelation of additional entrance barriers could justify a reassess-
ment of the agreements as a material change in circumstances.

See German Monopolies Commission, Special Report, para. 6. See also T. Wibmann,

Decentralized Enfor cement of EC Competition Law and theNew Policy on Cartels: The

Commission White Paper of 28" of April 1999, 23 World Competition 2000, pp. 123-

154, at p. 140.

195 See C. D. Ehlermann, The Modernization of EC Antitrust Law, at p. 76-77, reminding
that the responses to preliminary rulingsleave application of the law to the factsto the
nationa court and submitting that preliminary rulings could be extended to factual
assessment.

196 See Article 249 of the Treaty.

194
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sion contradicts itself concerning the prospects of self-assessment. On the one hand, it
announces that undertakings should be able to find guidance from the existing body of
decisions and case law to assesstheir conduct. On the other hand, the Commission now
places alarger emphasis on economic assessment under Article 81(1) and replaces al-
most all block exemption regulations, severely limiting the usefulness of older decisions
and judgments. To sum up, the formal decision-making framework for the application
of Article 81 does not seem sufficient for undertakings to obtain as much or more legal
certainty asunder ex ante enforcement of Article 81. A general suggestion would bethat
all undertakings concerned with compliance with Article 81 develop their own com-
pliance programmes.’ In addition, the undertakings should not try to substitute logics
and common sensein Article 81 analysis with purely economic models incomprehen-
sible even to lawyers trained in the subject.’® Finally, the overall confusion about how
Article 81 will now be applied in general is exacerbated by the question how it will be
applied in different Member States.

D. Concern About Diverging Application of Article 81

Although Regulation 1/2003 contains some safeguards to ensure that national autho-
ritiesapply Article81 consistently, thereisscopefor diverging application. Firstly, even
if national competition authorities apply Article 81 more or less consistently, there is
a question about the differences in fining policies applicable to similar infringements
in different Member States. Secondly, there remain the overarching questions whether
national competition authorities and national courts can apply Article 81(3) in amore
formal and rigid way without resorting to policy decisions and margins of appreciation.
Finally, these concerns prepare the ground for another problem, namely forum
shopping.

1 Fining Policy for Breaches of Article 81

Regulation 1/2003 does nothing to approximate the amount of fines that national
competition authorities can impose when they adopt infringement decisions. So far, the
Commission has adopted only a notice encouraging the undertakings to reveal their
hard-core agreements and promising either immunity from or a reduction of fines.'®

197 On preparation for self-assessment of compliance see, e.g. P. M. Taylor, EC and UK

Competition Law and Compliance: A Practical Guide, London 1999, pp. 284-305, at
p. 288-305, reproducing also the questionnaire for compliance.
108 D. Hildebrand, The European School in EC Competition Law, 25 World Competition
2002, at p. 5, expresses arather reasonable view that ‘[...] the focus of economic in-
sights should not be confused with the application of complex, mathematical formulas
and/or econometrical calculation models|...].’
See Commission Notice on Immunity from Fines and Reduction of Fines in Cartel
Cases, 0OJ 2002 C 45/03. Note that in para. 29 the Commission recognizes that the
undertakings may derive legitimate expectations about the imposition of fines in
accordance with the notice.

199
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Thereby, the Commission gives undertakings legitimate expectations about the fining
policy. In contrast, there are no Community guidelines about how the national competi-
tion authorities should impose the fines. Regulation 1/2003 explicitly providesthat na-
tional competition authorities can impose fines provided in their national laws when
applying Article 81.2* No doubt, the national competition authorities should respect the
principle of Walt Wilhelm stating that in procedures conducted separately: *...any
previous punitive decision should be taken into account in determining the sanction
which is to be imposed.’®* However, this restriction would be useful only if two na-
tional authoritiesattempted to adopt i nfringement deci sionsregarding the same conduct.

The question remains about cases where one national competition authority
adopts an infringement decision under Article 81 and national competition law. There
would not bea' previous decision’ in the proper sense of the term for other competition
authorities in other Member States. The same authority would have to decide what
deterrent measures to apply for breaches of two similar types of provisions differing
only inthetrade affected — purely domestic or between Member States. No doubt, natio-
nal competition authorities could attempt to follow the path suggested by the Com-
mission and fine the undertakings only for the more serious infringement.”> Moreover,
national competition authorities could try to fix finestaking into consideration the gra-
vity and the duration of the infringement, as the Commission has t0.?®® In addition,
national competition authorities could treat the principles for determining the level of
fines as established in decisions and case law applying Regulation 17 as guidelines for
the application of their national laws.®* Nevertheless, since Regulation 1/2003 leaves
legislation on fines to national law, the Commission could not reproach a national
competition authority for fixing fines of insufficient amount. What is more important,
the undertakings of different Member States could be subject to different punishment
for similar breaches of Article 81. The discretion enjoyed by national competition
authorities in the application of national laws accompanied by the present differences
in the legislation of the Member States are even likely to create differences in the pu-

20 See Article 5 of Regulation 1/2003.
201 See 14/68 Walt Wilhelm, para. 11.
202 See Commission Decision 89/93 of 7 December 1988, 0J 1989 L 33/44 (Flat Glass),

para. 84, where the Commission stated:

*...thesimultaneousinfringement of two provisionsof the Treaty by
the same conduct rai sesthe problem of how fines should beimposed
in such a case... the Commission considers that the principle that
fines should not be applied cumulatively in respect of the same set
of facts should apply and that therefore only the fines for the more
serious infringement should be imposed on the undertakings.’
203 See Article 23(3) of Regulation 1/2003.
204 For the factors that the Commission and the ECJ takes into account when setting fines
see the summary in C. Kerse, EC Antitrust Procedure, at pp. 258-278.
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nishment.?® Such differencesin fining would jeopardize the consistent application and
observation of Article 81. Moreover, in conjunction with different skillsin application
of Article 81 they might give rise to forum shopping. Since there is a strong argument
that turning to the least severe authority cannot and should not be remedied by repeated
prosecution by another authority, such forum shopping could only be avoided by har-
monization of the rules on fining.?*

Finaly, it is hard to conceive how the Commission intends to fulfil itstask of
defining competition policy if it does not have the power to influence the fining prac-
tices of national competition authorities. There is no doubt that the Commission has
created legitimate expectations concerning immunity from fines in exchange for co-
operation. This has been a policy pursued by the Commission to foster the revelation
of hard-core hidden cartels. Similarly, the strict stance and high fines in the absence of
co-operation has been part of the policy to focus on cartels harming consumers.®” At
the end, instead of one clearly defined policy of implementation of Article 81, the
undertakings may receive diverging amounts of legal certainty and different fines
depending on the Member State in which they operate — or where they get caught. Here,
one should not forget the possibility of criminalization, which would most probably lead
to undertakingstrying to escape criminal prosecution first. Although Regulation 1/2003
isnot meant to apply to national lawsimposing criminal sanctions, it may exceptionally
apply ‘[...] to the extent that such sanctions are the means whereby competition rules
applying to undertakings are enforced.’ *® While there might be a good argument that
the present sanctioning policy also imposes charges of criminal nature,®® there islittle
doubt that the success of leniency policieswill depend on whether there exists a threat
of criminal sanctions in the form of imprisonment. In addition to pursuing a sensible
fining policy the result of the reform will depend also on the ability and willingness of
national competition authorities to conduct a proper application of Article 81(3) that
promotes the consistency of application of Article 81.

25 See T. Jones, Regulation 17: The Impact of the Current Application of Articles 81 and
82 by National Competition Authorities on the European Commission’s Proposals for
Reform, 10 ECLR 2001, pp. 405-415, at pp. 406-413, arguing that only the Commission
should impose fines for breaches of Article 81 and comparatively outlining the
differencesin the legislation of different Member States.

206 See W. P. J. Wils, The Principle of Ne Bis in Idem in EC Antitrust Enforcement: A
Legal and Economic Analysis, 26 World Competition 2003, pp. 131-148, at pp. 143-148
arguing that the Commission should not, and by virtue of the principle of Ne Bisin
Idem, even could not initiate another prosecution against undertakings who have been
subject to inadequately stringent sanctions on Member State level.

207 See XXXIst Report on Competition Policy — 2001, SEC (2001) 462, paras. 30-32,
calling year 2001 ‘arecord year of cartel decisions’ and recognizing that Community
competition policy will place aspecial emphasison detection and punishment of secret
cartels also after the enforcement reform of Article 81.

28 Seethe last sentence of para. 8 of the Preamble of Regulation 1/2003.

209 See, e. g. G. J. M. Corstens, Criminal Law in the First Pillar, 11 European Journal of
Crime, Crimina Law and Criminal Justice, 2003, pp. 131-144, at p. 133, W.P.J. Wils,
The Principle of Ne Bisin Idem, at pp.133-136.
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2. Policy Implications and Economic Assessment Under Article 81(3)

The abolition of the Commission’s monopoly to grant Article 81(3) exemptions has
raised concerns about the suitability of national competition authorities and national
courts as fora for the application of Article 81(3). The main question relates to the
margin of discretion in the application of Article81(3). While the Commission does not
seem to envisage a problem with discretionary choices of different national authorities
after the enforcement reform, thereis no doubt that the Commission itself used to make
policy decisions and that the ECJ and CFl did not prevent it from doing so.° Firstly,
there have been situationswherethe Commission has not hesitated to exerciseitsdiscre-
tionary powers to take into consideration, e.g. the social situation, the situation in the
industry and energy efficiency.”! Secondly, the ECJ and the CFl have approved the
discretion of the Commission by exercising arestrictivereview in caseswherethe Com-
mission has granted Article 81(3) exemptions.?? Remia and Europay show that the ECJ
and CFl would not interfere with the economic assessment as long as the Commission
did not conduct an erreur manisfeste. ‘ In other words, agreements which restrict com-

210 See Commission Programme 99/027, para. 57, where the Commission states that the
purpose of Article 81(3) ‘... isto provide alegal framework for the economic assess-
ment of restrictive practices and not to allow application of the competition rulesto be
set aside because of political considerations.’

2 See e.g. Commission Decision 84/380 of 4 July 1984, OJ 1984 L 207/17(Synthetic
Fibres), paras. 37, where the Commission stated that: ‘ The co-ordination of plant
closureswill also makeit easier to cushion the social effectsof therestructuring...’ For
decisionsof theCommissioninvolvingindustrial policy considerationssee Commission
Decision 87/3 of 4 December 1986, 0J 1987 L 5/13 (ENI/Montedison), paras. 27-29,
Commission Decision 84/387 of 19 July 1984, 0J 1984 L 212/1 (BPCL/ICI), para. 34.
Finally, see Commission Decision 2000/475 of 24 January 1999 (CECED), OJ 2000 L
187/47, paras. 47-49, discussing energy efficiency and reduction of pollution from
energy as reasons to grant an Article 81(3) exemption.

z2 See the Judgment of 11 July 1985 in Case 42/84 Remia BV and others v Commission
of the European Communities (Remia) [1985] ECR 2545, para. 34, where the ECJ
stated:

*...the Commission hasto apprai se compl ex economic matters. The

Court must therefore limit its review of such an appraisal to

verifying whether the relevant procedural rules have been complied

with, whether the statement of the reasons for the decision is

adequate, whether the facts have been accurately stated and whether

there has been any manifest error of appraisa of a misuse of

powers.’
See also the Judgment of 23 February 1994 in Case T-39&40/92 Groupement des
Cartes Bancaires"CB" and Europay International SA v Commission of the European
Communities (Europay) [1994] ECR 11-49, para. 109, where the CH states that review
*...of the complex economic appraisals made by the Commission when it makes use of
the discretion conferred on it by Article 85(3) of the Treaty, with regard to each of the
four conditions laid down in that provision, is necessarily limited...’
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petition may benefit from an exemption if the Commission considers that the overall
effects of the agreement on the Community’s policies are positive.’*

Consequently, there existsaproblem now that thismargin of discretionisbeing
transferred to no less than twenty-five different national competition authorities. The
issue of discretion iseven more problematic with regard to national courts, let alonethe
arbitration tribunals, their primary task being application of the law instead of making
of policy decisions. Critical voices about the economic assessment and policy decisions
under Article 81(3) accompanied Regulation 1/2003 through all legislative stages. No
doubt, different level s of discretion accompanied by varying judicial assessments under
Article 81(3) will reduce consistency of application. Consequently, undertakings will
lose some measure of legal certainty. Some operators might benefit from this, for
example if they are good at |obbying.?*

Thereisnowadaysaninclination towardsincluding policy considerationsinthe
assessment of the four criteria of Article 81(3).%" This is even more likely since the
Commission haseventually recognized that an economic assessment must be conducted
under Article 81(3) to determine whether an agreement is overall harmful or beneficial
for competition. Under the system of legal exception, the application of policy choices
would beeven easier than under the exemption system. National competition authorities
could refrain from starting formal proceedings in cases which involve balancing of
different interests.?'® As a consequence, the initiation of Article 81 proceedings would
depend on different powers of the national competition authorities to accept or reject
complaints and initiate proceedings ex officio.?’

Bearingin mind therisks of subjectivenessof national authorities, solutionsare
necessary to ensure an unbiased and unprejudiced application of Article 81(3). There
was an argument that divergencein policy choicesand thewillingnessto initiate procee-
dings could be avoided viatheimposition of institutional constraints upon the Member
States.”® No doubt, it would be hard to find a proper legal basisfor institutional harmo-
nization of generally independent Member State institutions. Also, that would amount
to explicit encroachment upon the cultural and legal backgrounds of each Member

23 SeeR. Wesseling, The Draft-Regul ation Moder nizing the Competition Rules, at p. 367.

214 See H. Ullrich, Harmonization Within the European Union, at p. 183, warning about
current levels of political lobbying and antitrust enforcement.

25 See W. P. J. Wils, The Moder nization of the Enforcement of Articles 81 and 82 EC, at

p. 1685 discussing possibilities for ‘ national bias.’

On possible ‘non-action’ of national competition authorities see J. H. J. Bourgeois,

Decentralized Enforcement of EC Competition Rules, at pp. 6-7, suggesting that asfar

ascomplaintsare concerned, the Commission should taketheinitiativeif national com-

petition authority fails to consider a prima facie infringement.

L. Idot, A Necessary Sep Towards Common Procedural Sandards, p. 6, saying that in

some Member States complaints may be rejected through informal procedure.

218 See P. C. Mavroidis and D. J. Neven, The White Paper: A Whiter Shade of Pale of
Interests and Interests, at http://www.iue.it/RSCA S/Research/Competition/2000/Ma-
vroidis¥%2BNeven_1.pdf, at pp. 9-10, arguing that application of competition law
generaly involves an exercise of discretion that may lead to decisions influenced by
perceptions of civil servants and the amount of lobbying that undertakings exert upon
national competition authorities.

216

217
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State.”° Nevertheless, the mere fact that the Member States are under an obligation to
designate acompetition authority responsible for effective compliance with Regulation
1/2003 may be sufficient for some scrutiny of the institutional structures of national
competition authorities.? Thus, there might be cases where the Commission would
resort to Article 226 procedures. The Commission could claim that Member States
whose competition authorities repeatedly fail to observe consistent enforcement of
Article 81 have breached Article 35 of Regulation 1/2003 in conjunction with Article
10 of the Treaty. Finally, the Commission could always fight against biased application
of Article 81(3) viaeither taking over theinvestigation or asking the competition autho-
rity of another Member State to conduct the investigation. Nevertheless, Article 35 of
Regulation 1/2003 states:  The authorities designated may include courts.” Thus, at | east
theoretically there would be a mismatch between judicial independence and the super-
vision of the Commission. Furthermore, the option of Article 81(3) being applied by the
courtsininfringement proceedingsor private enforcement al so raisesthe problemof the
ability of judges to conduct an Article 81(3) assessment.

Whilethejudiciary would belessinclined towards biased decisionsinfluenced
by political considerations, there have been concerns about the ability of the judgesto
conduct complicated economic assessment.?* No doubt, the pre-Nice discussions about
the ability of the ECJto respond to preliminary rulings in competition cases may have
added some momentum to the overall question of the courts applying Article 81(3).
Nevertheless, ‘ Tribunals with different attitudes and different economic philosophies
are inevitably going to come to different decisions.’? No doubt, arbitrators deciding
upon agreementsinfringing Article 81(1) would also eval uate, without any direct super-
vision of the Commission, whether the agreement satisfies the Article 81(3) criteria.®
Consequently, undertakings are likely to experience the application of Article 81(3) by
judgesfrom different backgrounds, pursuing different objectives and having undergone
different training. Bearing in mind the cultural and legal differences of the Member
States, such discrepancies might be inevitable. Nevertheless, undertakings should not

219 See L. Idot, A Necessary Step Towards Common Procedural Sandards, p. 4.
20 See Article 35 of Regulation 1/2003.
21 See R. Whish, The Enforcement of the EC Competition Law in the Domestic Courts of

Member States, in L. Gormley (ed), Current and Future Perspectives on EC Compe-
tition Law, London 1997, pp. 73-88, at p. 86, suggesting that as far as Article 81 was
concerned, the UK courts regarded the issuesin arather technical way and sometimes
had high expectations about the burden of proof.

22 Seee. g. V. Korah, EC Competition Law, p. 191, asserting that preliminary rulingsin

competition cases should come from the CFl that has more expertise.

See House of Lords Select Committee, Reforming EC Competition Procedures, para.

132.

24 See C. Baudenbacher and |. Higgins, Decentralization of EC Competition Law
Enforcement and Arbitration, 8.1 Columbia Journal of European Law 2002, pp. 1-18,
at p. 3, expressing concern that arbitrators are placed in a disadvantaged situation
because they cannot get assistance from the Commission if they wish. However, see
also A. Komninos, Assistance to Arbitral Tribunals in the Application of EC Com-
petition Law, http://www.iue.it/RSCA S/Research/Competition/2001/K ominos.pdf, at
pp. 19-23, arguing that the Commission should assist arbitratorsupon their application.
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receive a different assessment of their agreements under Article 81(3) depending on
whether, e.g. an Italian or an English judge conducts the analysis. Solving the problem
might require the creation of specialized competition courts and harmonized training
programs for the judges in al Member States. However, the present institutional
structure of the Member Statesfor the application of national and EC cartel prohibitions
does not show atendency in this direction.

If there remains aniche for policy considerations and differencesin economic
assessment under Article 81(3), both complainants to national competition authorities
and litigants in Member State courts may resort to forum shopping. No doubt, it would
be logical for the complainant to turn to the national authority of the Member State
where he has his residence or establishment. However, if the national competition
authority of that Member State rejects his complaint because of a biased policy con-
sideration under Article 81, the complainant may turn to the Commission or the national
competition authority of another Member State. Similar issues will arise if Member
State courts conduct the Article 81(3) assessment differently.

Given the hardships of litigation under Article 81, potential litigants would no
doubt attempt to make every use of provisions alowing them to sue in the most
favourable fora. While potential litigants are likely to have determined the applicable
law and court to entertain jurisdiction in their contracts, they would nevertheless have
a choice of fora for litigation in tort claims, e.g. damage claims involving a foreign
element. By virtue of Articles5(3) of the Brussels Convention and Regul ation 44/2001,
the plaintiff may bring aclaimin tort in the place where the harmful event occurred.?®
When interpreting the Brussels Convention, the ECJ stated that the place where the
harmful event occurred covers both the place where the event creating the damage
occurred as well as the place where the damage itself occurred.?® No doubt, the ECJ
wanted to help the plaintiff having to establish the case. Moreover, the ECJ has attemp-
ted to keep the plaintiff’s choice of fora within reasonable limits.”’ Nevertheless, if
Member State courts have different attitudes towards the application of Article 81(3),
there will be attempts to bring claims for damages in the courts treating conditions of
Article 81(1) formalistically. This gives rise to a further debate about the rules of lis
pendens under the Brussels Convention and Regulation 44/2001.

25 See Article 5(3) of the 1968 Brussels Convention on Jurisdiction and the Enforcement
of Judgments in Civil and Commercia Matters (consolidated version) (Brussels
Convention), 0J1998 C 27/1. Seealso Article 5(3) of Council Regulation 44/2001, OJ
L 12/1. Finaly, see Article 68 of Regulation 44/2001 stating that Regulation 44/2001
supersedes the Brussels Convention. See a so the Judgment of 27 September 1988 in
Case 189/87 Athanasios Kalfelis v Bankhaus Schrdder, Miinchmeyer, Hengst and Co.
and others [1988] ECR 5565, para. 17, where the ECJ stated that tort ‘...covers al
actionswhich seek to establish the liability of adefendant and which are not related to
a“contract” within the meaning of Article 5 (1).’

26 See the Judgment of 30 November 1976 in Case 21/76 Handel skwekerij G. J. Bier BV
v Mines de Potasse d'Alsace SA [1976] ECR 1735, paras. 16-19.
21 For anutshell discussion of how the ECJ has interpreted Article 5(3) of the Brussels

Convention seeP. Northand J. J. Fawcett, Private International Law, London 1999, pp.
183-273, at pp. 211-219.
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According to the Brussels Convention and Regulation 44/2001, a court of one Member
Stateisunder an express obligation to stay proceedings only if acourt of another Mem-
ber States has simultaneously seized the same case (a case involving the same parties
and cause of action).?® Note that in cases where some but not all the parties are the
same, the second court seized is under an obligation to decline jurisdiction only con-
cerning the parties litigating in both states and may continue proceedings concerning
other parties.? Furthermore, the stay of proceedingsin related actionsisnon-mandatory
and at the discretion of the court.?*® Thus, there might be situations where the courts
arrive at different decisionsinvolving actionsfor damages and the application of Article
81. No doubt, by doing so they would disregard their obligation under Article 10 of the
Treaty. Again, the ECJ may have to warn the courts of Member States through Article
234 judgments about the obligation to avoid irreconcilable judgments and to have due
regard to judgments applying Article 81 of different Member State courts. Unfortunate-
ly, the Commission avoided incorporation of such awarningin Article 16 of Regulation
1/2003.2' The undertakings could rely upon such a provision in conjunction with
Article 10 of the Treaty. Thereby they would remind the Member State courts of their
obligation to interpret Article 81(3) in a uniform manner and bear in mind the overall
aims of Article 81. No doubt, the existing fear about the application of Article 81(3) is
even more exacerbated in relation to the States acceding to the EU on 1 May 2004.

V. Accession of the CEECs. Another Red Alert?

After the Countries of Central and Eastern Europe®? (CEECs) applied for membership
in the European Union, the Commission did not hesitate to send them a clear message
that the introduction of competition policy was of particular importance. Firstly, the
Europe Agreements with the CEECs provided that provisions resembling Article 81
must be applied to trade between the Community and the respective country after the
Association Council adopts rules for implementation.?? Secondly, the CEECs had to

28 See Article 21 of the Brussels Convention and Article 27 of Regulation 44/2001. Note
also that Article 30 of Regulation 44/2001 explains which isthe court first seized.
229 Seethe Judgment of 6 December 1994 in Case C-406/92 The owners of thecargo lately

laden on board the ship "Tatry" vthe owners of the ship "Maciej Rataj" (Tatry) [1994]
ECR 1-5439, para. 35.

0 See C-406/92 Tatry, para. 52, where the ECJ stated that the term ‘ related actions’ was
broad and covered ‘al cases where there isarisk of conflicting decisions, even if the
judgments can be separately enforced and their legal consequences are not mutually

exclusive.
=l See K. Holmes, The EC White Paper on Modernization, at p. 63.
22 The Republic of Hungary, the Republic of Poland, Romania, the Republic of Bulgaria,

the Slovak Republic, the Czech Republic, the Republic of Latvia, the Republic of
Lithuania, the Republic of Estonia, the Republic of Slovenia.

23 See Article 62 of the Europe Agreement Establishing an Association Between the
European Communities and Their Member States, of the one part, and the Republic of
Hungary, of the other part, 0J 1993 L 347/2; Article 63 of the Europe Agreement with
the Republic of Poland, OJ 1993 L 348/2; Article 64 of the Europe Agreement with
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take over the principles of Community competition policy and received invitations to
adapt their competition lawsto those of the Community.?* All of them indeed adopted
laws on competition incorporating the principles of EC competition law. However, the
Commission seemsto have forgotten that the CEECs also received a promise that after
their accession, the Commission would take over the responsibility of ensuring that
undertakings cannot distort competition withintheinternal market. In contrast to current
Member States of the EC, CEECs are experiencing neither the democratic deficit of the
EC, nor the need to conduct decision making closer to the citizen.?> However cynical
or ironical that may be, CEECs are too immature to take over the responsibility to en-
sureundistorted competition fromthe Commission. The Commissionisclearly overesti-
mating the ability of CEECs acceding on 1 May 2004 to participatein the decentralized
application of Article 81.

Apparently, the willingness of the Commission to dispose itself of the burden
of notificationswas strong enough to blur its judgment about the CEECs. No doubt, the
CEECs have transposed and implemented their cartel prohibitions in line with the
acquis communautaire. Furthermore, the CEECs joining in 2004 do not have problems
in fulfilling the requirement of Article 35 of Regulation 1/2003 about the establishment
of anational competition authority.*® However, the issues become more problematic
when one looks further than the adoption of laws and the establishment of admini-
strative structures. A comparative analysis of the CEECs' preparednessto apply Article
81 in an unbiased manner reveals a number of problem areas that the Commission has
been unwilling to think about.’

Whileit would not be possibleto find acommon denominator for shortcomings
of the competition enforcement regimes of CEECs, there neverthel ess appears a set of

Romania, 0J 1994 L 357/2; Article 64 of the Europe Agreement with the Republic of
Bulgaria, OJ 1994 L 358/3; Article 64 of the Europe Agreement with the Slovak
Republic, OJ 1994 L 359/2; Article 64 of the Europe Agreement with the Czech
Republic, 0J 1994 L 360/2; Article 64 of the Europe Agreement with the Republic of
Latvia, OJ 1998 L 26/3; Article 64 of the Europe Agreement with the Republic of
Lithuania, OJ 1998 L 51/3; Article 63 of the Europe Agreement with the Republic of
Estonia, OJ 1998 L 68/3; Article 65 of the Europe Agreement with the Republic of
Slovenia, 0J 1999 L 51/3.
23 See Commission White Paper — Preparation of the Associated Countries of Central and
Eastern Europefor Integration into the Internal Market of the Union, COM (1995) 163,
part 4, para. 22.
For example, many civil servantsin the Republic of Latviaare generally ready to accept
all the policy innovations coming from the EC and EU without even questioning how
Latvia could defend its interests after accession.
See Appendix, criteriall.
See Appendix. See aso F. Emmert, Introducing EU Competition Law and Policy in
Central and Eastern Europe: Requirements in Theory and Problems in Practice, 27
Fordham Int’| L.J. 2004, pp. 642-678; Andre Fiebig, The Introduction of European
Union Competition Law and Policy in the New Member States, 1 Loyola Chicago Int’|
Law Rev. 2003/04, pp. 61-69; and D. Vaigauskaite, Implementation of the EC
Competition Law in Lithuania: Is the State Able to Apply the Acquis Effectively?,
unpublished thesis, submitted on 19 March 2002 at Concordia International University
Estonia (on file with the author).
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recurring deficiencies. Firstly, some of the national competition authorities of the
CEECs|ack resources, human capacity and expertise. Secondly, asin today’ s Member
States, in ailmost all the CEECs the judiciaries need more training in competition mat-
ters.”® The inadequacy of training accompanied by a shortage of resources may very
well disrupt the efficiency of enforcement and lead to inconsistent application of Article
81.%? Moreover, it may create an unwillingness to conduct investigations ex officio and
apreferencetowait for notifications under national law and complaints.?*° Furthermore,
the perceived levels of corruption are till rather high in ailmost all CEECs. Thisleaves
scope for an expansion of policy decisions under Article 81(3) in national competition
authoritiesand * stretching’ of the assessment under Article 81(3) in national courts. No
doubt, Euro-optimists would object that preliminary rulings and interventions from the
Commission would end such practices of civil servants and members of the judiciary.
However, thefeasibility of preliminary rulingsdepends not only upon Article 234 of the
Treaty but also upon the willingness of the national judiciary to let the ‘ Trojan horse’
of preliminary references into the national judicial systems.** Furthermore, thereisan
underlying question asto whether the ECIwill bewilling and able to educate the judges
of the CEECs in the same way as it slowly taught the judges of the initial Member
States how to make preliminary references and what to do with the answers. The ECJ
may consider that thereisasufficient body of caselaw and guidelines revealing the art
of Article 234 reference phrasing.*? Thejudiciary of the CEECs may very well receive
little more than scoff about their ill preparednessto apply EC law. Similarly, regular and
useful interventions by the Commission will depend on its capacity to scan the procee-
dings before national competition authorities and courts. Furthermore, even if afear of
sanctions by the Commission may deter national authorities in CEECs from adopting
straightforward biased decisions, they might still mitigate the impact of Article 81 on
their national undertakings by imposing either no or only small fines that would have
little or no deterrent effect. The Commission has already announced that al of the

238 See A. Riley, EC Antitrust Modernization: Part Two, at pp. 660-661.

239 The levels of training and expertise should have been increased by pre-accession
projects, such as Twinning Light and TAIEX seminars. However, the progress made
with the help of these projects has been generally slow and the necessary assistance
from the Commission and the old Member States is already phased out because of
accession, which coincides with decentralization.

Seel. Alehno, Ari Eiropéa konkurences politika tur pina attistities (Continued Devel op-
ment of European Competition Policy — title translated by the author), 7 Latvijas
V¢stnesis 2003, part Eiropas V¢stis, where Mr Alehno clearly indicatesthat the Latvian
Competition Council would not start investigation ex officio.

Theauthor of thispaper entertai ns seriousdoubtswhether the statement in the Judgment
of 5 February 1963 in Case 26/62 NV Algemene Transport- en Expeditie Onderneming
van Gend & Loos v Netherlands Inland Revenue Administration (van Gend& Loos)
[1963] ECR 1, part B (para. 11) that *...the Community constitutes a new legal order
of international law for the benefit of which the states have limited their sovereign
rights, albeit within limited fields (emphasis added)’ will have much appeal to the
judiciary of the CEECsand encouragethemto submit questionsfor interpretation of EC
law.

242 See P. Craig, The Jurisdiction of Community Courts Reconsidered, at pp. 563-564.
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CEECs are in need of stricter fining policies. Consequently, Regulation 1/2003 may
contribute to alack of deterrence in the enforcement of Article 81 since it leaves the
fining policy to national law. Lastly, only one CEEC hasfollowed the Commission and
introduced a clear leniency policy designed to support discovery of secret cartels. This
serves as a proof that the Commission may have trouble in setting a common compe-
tition policy in the EC if Regulation 1/2003 leaves important issues to national law.

Againthisshort analysis of the CEECs' non-readiness for decentralization and
theentry into force of Regulation 1/2003 was not to say that decentralization should not
take place. This part contained a warning call that the Commission and the CEECs
themselves should take the implications flowing from Regulation 1/2003 seriously. No
doubt, asin current Member States, the CEECs' successful application and enforcement
will depend upon the goodwill of civil servants and members of the judiciary to under-
stand the need for mutual loyalty under Article 10 of the Treaty. Education and training
in Article 81 enforcement is the only way to create such loyalty to the competition
policy of the EC and the aims of Article 81 as fostering the overall well-being. There-
fore, long-term education programmes should complement short-term seminars,
twinning projects and workshops. Staff and researchers of national authorities should
be given opportunitiesfor education andinternshipswith the ECJ, CFl and the Commis-
sion in return for legally binding commitments to work in the public sector. Further-
more, the CEECs should rethink the issues of financing and remuneration of the judi-
ciary and civil servants that might attract professionals who have obtained expertisein
the field. Another option would be the appointment of consultants from old Member
States at least asfar asnational competition authorities of the CEECsare concerned. No
doubt, textbooks on EC law in national languages of the CEECs, horizontal contacts
between the national authorities, aswell as codification of national competition laws of
the CEECs also have to be improved and expanded.?* Finally, institutional guidelines
and handbooks may prove useful in learning the path of Article 81 analysis. However,
one should bear in mind that the options proposed here are of along-term nature and
would not produce immediate results. Last but not least, the new Member States are
going to experience a huge brain-drain, as their most qualified civil servants are apply-
ing for much better paying positionsintheinstitutionsin Brussels. Thus, theintegration
of the undertakings of the CEECs into the single market via Article 81 may remain in
jeopardy. Thereisroom for improvement both concerning the application of Regulation
1/2003 in existing Member States as well asin CEECs.

243 See F. Emmert, Introducing EU Competition Law and Policy in Central and Eastern
Europe: Requirementsin Theory and Problemsin Practice, 27 Fordham Int’[ L.J. 2004,
pp. 642-678, at pp. 675-678.
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VI. Sumtmary of theNecessary | mprovementsand Devel op-
ments

Generdly, Regulation 1/2003 will not be workable unless the Commission, national
authorities of the Member States, and the undertakings and complainants understand
that there must be a balance between co-operation and supremacy of EC law.

Concerning co-operation, the Commission must first provide more explanation
as to how the new system will work. All parties interested in a proper application of
Article 81 should know when cases are likely to be of ‘ sufficient Community interest’
and when national authorities of the Member States may get involved. Indeed, an analy-
sisof cases dealt with by formal decisions could very well reveal what the Commission
itself considersworthy of investigating. Then, the Commission should also clarify under
what conditionsit will adopt non-infringement decisions. Furthermore, the Commission
should understand that it will not be able to monitor the decision makingin all Member
States. Thus, instead of monitoring proceedings in national authorities, it should focus
on drafting clear and careful decisionsin theinfringement proceedingsit pursues. Such
decisions should integrate the guidelines on horizontal and vertical restraints and
explain their meaning via application to particular cases. Such apolicy par excellence
should also solve the abovementioned problems with the simultaneous shift towards
economic assessment under Article 81.

In the meantime, the ECJ may have to remind the Member States about their
limited sovereignty and obligation to take every effort to ensure the effective enforce-
ment of Article 81. The ECJ may have to assist the Commission in its efforts at
decentralization with a series of clear and sometimes unfriendly judgments. In particu-
lar, the ECJ could help in adopting a strict linein Article 234 and 226 proceedings and
sending aclear message to the Member Statesthat the obligation under Article 10 of the
Treaty appliesto Regulation 1/2003. Asnoted, the statements of the ECJin the CIF case
seem to indicate that the ECJis indeed willing to remind national competition autho-
ritiesand courtsabout their dutiesof cooperation in ensuring that Article 81 isobserved.
Furthermore, the ECJ may have to relax its filter of Article 234 references and the
guestions contained therein if the acceding CEECs turn out to be willing but unable to
apply Article 81 properly. In addition, the ECJ would have to continue building upon
the criteriafor the right to damages under Article 81. No doubt, the right to damagesfor
breaches of the provisions of the Treaty should find its place in the system of legal
remedies of the EC. Then, in the absence of procedural harmonization, the ECJ may
have to scrutinize whether national laws provide sufficient damagesaswell as deterrent
finesfor breaches of Article 81 of the Treaty. Also, thereisaneed for ajudicial defini-
tion of laws pursuing objectives different from Article 81. Finaly, if the Commission
itself failsto define the scope of Article 81, the ECJand CFl may haveto take theinitia-
tive and give guidelines for the decentralized application of Article 81.

Nevertheless, much will depend upon the national authorities themselves.
Efficient enforcement will depend upontheir level s of training, expertise and resources.
Both efficiency and legal certainty will be directly contingent upon each Member
State’ sauthorities’ opennesstowards decisionsand judgmentsof the national authorities
of other Member States. The CEECs should devote particular attention to these issues.
The existing Member States, the Commission and the CFl and ECJ should continue to
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assist them with staff training, internships and preparation of handbooks and institu-
tional guidelines.

These measures should help in overcoming the problem as submitted earlier,
namely that Regulation 1/2003 will lead to less efficient enforcement without actually
alleviating administrative burdens. Still, the only way in which the majority of under-
takings will now obtain sufficient legal certainty under ex post enforcement of Article
81, will be even more reliance on their legal counsels and self-assessment. This con-
clusion emanates from the recognition that ex post enforcement of Article 81 doesvery
little to diminish the inherent tradeoffs between effective enforcement and legal cer-
tainty.

VII. Conclusion

This paper demonstrated that Regulation 1/2003 alonewill not deliver efficient enforce-
ment of Article 81 with less administrative burdens. Similarly, it will not secure legal
certainty, in particular in light of EU enlargement. Nevertheless, in due course, and with
avariety of flanking measures, it should be possible to reduce and eventually avoid the
simultaneous decrease of overall efficiency, legal certainty and uneven enforcement of
Article 81 in old and new Member States.

If, however, the institutions and authorities involved fail to take into account
the suggestions in this paper, the market integration objectives of Article 81 may truly
be in jeopardy. Thus, the future of European integration is not only dependent on the
finding of common values for constitution building. While the Treaty Establishing a
Constitution for Europe could, perhaps, consolidate some discrepancies on the political
level, ‘the constant improvements of the living and working conditions of their
peoples 2** can only be achieved and promoted via consistent and workable measures
in economic law. Thus, successful ex ante enforcement of Article 81 is necessary not
only for the Commission to maintain itsinstitutional appeal. For the old Member States,
such successis needed to retain the momentum of integration, and for the citizens of the
new Member States, it should show that they have not cast their referendavotesin vain.

24 See the Preambl e of the European (Economic) Community Treaty, as amended.
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Appendix: Comparison of the Competition Lawsof CEECsJoining the
EU on 1 May 2004

l. Hungary
1) National Competition Act,
Competition Law | contains the main principles of EC anti-trust rules.
2) National Office for Economic Competition and Competition Council
Competition
Authority
3) Judiciary Remuneration of judges has in effect decreased.

First instance proceedings — 1 year.
Training of judiciary in competition matters necessary.
Inadequate technical facilities and budgetary resources.

4) Corruption Remains a general problem.

5) Enforcement 2001: 120 anti-trust decisions, two prohibitions with fines,

Record 10 decisions on restrictive agreements. Reasonably good
enforcement.

6) Severity of More deterrent sanctions should be imposed.

Sanctions

7) Leniency None

Program

8) Public Increased awareness of competition rules needed within the

Awareness business community.

9) Source Commission’s 2002 Regular Report on Hungary’ s Progress

Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enl argement/report2002/hu_
en.pdf
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Il Poland

1) National Competition Act,

Competition Law | containsthe main principles of EC anti-trust rules.

2) National Office for Competition and Consumer Protection

Competition

Authority

3) Judiciary Duration of proceedings — depends on the court, average - 1-

6 months, may take up to 40 months. EC law training
provided, though generally difficult to ensure uniform
quality and content.

4) Corruption A problem within the judiciary, generally a source of serious
concern.

5) Enforcement 2001: 654 decisions, 20 decisions concerning restrictive

Record agreements. General shift to cartel investigations.

6) Severity of Policy of more deterrent sanctions needed.

Sanctions

7) Leniency None

Program

8) Public Not mentioned

Awareness

9) Source Commission’s 2002 Regular Report on Poland’ s Progress

Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/pl_
en.pdf
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. Slovak Republic
1) National Act on the Protection of Competition,
Competition Law | contains the main principles of EC anti-trust rules.
2) National Anti-Monopoly Office.
Competition Functions well, good track record, high level of staff
Authority training.
3) Judiciary Concerns about impartiality, political neutrality.

Modernization of equipment necessary. Duration of
proceedings — 14 months. Need for comprehensive EC law
training of judges — also in competition matters.

4) Corruption Perception about corrupt judiciary. Generally a cause for
serious concern.

5) Enforcement 2001: 167 decisions, 24 on restrictive agreements —9

Record prohibitory, 2 with fines.

6) Severity of More severe sanctions needed.

Sanctions

7) Leniency None

Program

8) Public Increased awareness of competition rules needed within the

Awareness business community.

9) Source Commission’s 2002 Regular Report on Slovakia s Progress

Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/sk_
en.pdf
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IV.  Czech Republic

1) National Legislation compatible with acquis

Competition Law

2) National Office for the Protection of Competition — 129 officials.
Competition Sufficient resources and expertise.

Authority

3) Judiciary Duration of court proceedings — 10 — 27 months depending

on the level of the court. Lack of administrative and
sometimes financial support. Ongoing judicial training,
judicial academy set up.

4) Corruption A serious cause of concern

5) Enforcement 2001: 132 anti-trust decisions (22 on restrictive agreements),
Record 12 prohibitions, 4 with fines. 3 court appeals rejected.

6) Severity of More deterrent sanctions needed

Sanctions

7) Leniency Revised along the lines of the Commission’s own program.
Program

8) Public Intensified program to increase public awareness — press
Awareness conferences, information bulletin, publicly accessible list of

restrictive agreements which are exempted.

9) Source Commission’s 2002 Regular Report on Czech Republic's
Progress Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/cz_
en.pdf
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V. Latvia
1) National Competition Law in line with acquis. Implementing

Competition Law

legislation necessary for block exemptions.

2) National Competition Council and investigative Competition Bureau.

Competition Overall staff —around 40 with a high turnover rate.

Authority The amount of financial resources must be increased. Staff
training necessary.

3) Judiciary Concerns about independence and efficiency of the judicial

system. Comparatively low remuneration. The training of
judges needs to be intensified and more financial resources
devoted to it. Training in competition matters is necessary.
Upgrading of infrastructure must be continued.

4) Corruption

Perceived as a problem among the judiciary. Generally a
source of concern.

5) Enforcement
Record

2001: 30 decisions, 6 prohibitions, 1 with fines. 11 decisions
concerning restrictive agreements.

6) Severity of More deterrent sanctions needed

Sanctions

7) Leniency None

Program

8) Public Increased awareness of competition rules needed within the
Awareness business community.

9) Source Commission’s 2002 Regular Report on Latvia s Progress

Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/lv_
en.pdf
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VI. Lithuania

1) National Competition Law in line with acquis

Competition Law

2) National Competition Council.

Competition Staff — 55 civil servants.

Authority

3) Judiciary Ongoing judicial training should be continued and

professional capacity of the judges increased. Trainingin
competition matters is necessary. There has been progressin
reduction of the backlog of the cases.

4) Corruption Concern in specific sectors, but overall a considerable
progressin the fight against it.

5) Enforcement 2001: 73 anti-trust decisions, 2 prohibitions with fines.

Record

6) Severity of Attempts to increase the level of fines. Improvement needed
Sanctions in rules governing the imposition of fines.

7) Leniency None

Program

8) Public Increased awareness of competition rules needed within the
Awareness business community.

9) Source Commission’s 2002 Regular Report on Lithuania' s Progress

Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/It_e
n.pdf
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VIl.  Estonia

1) National Legidation in line with acquis

Competition Law

2) National Competition Office.

Competition Financial and human resources, training needed.

Authority

3) Judiciary Duration of proceedings 4-5 months. Sufficient
infrastructure, 1T. Training of judiciary in competition
matters needed.

4) Corruption A rather limited problem.

5) Enforcement 2001: 33 decisions, 4 prohibitions, 1 with fine, 8 concerning

Record restrictive agreements.

6) Severity of More severe fining policy needed.

Sanctions

7) Leniency None

Program

8) Public Increased awareness of competition rules needed within the

Awareness business community.

9) Source Commission’s 2002 Regular Report on Estonia’ s Progress
Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/ee
en.pdf
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VIII. Sovenia

1) National Competition Law,

Competition Law | containsthe main principles of EC anti-trust rules.

2) National Competition Protection Office.

Competition More resources and staff at smaller turnover rate needed.

Authority

3) Judiciary Concerns about involvement of the executive. Backlog of

cases. Decrease in funding for judicial training. Training of
judiciary in competition matters necessary.

4) Corruption A rather limited problem

5) Enforcement 2001: 49 decisions, 4 conditional approvals and prohibitions,
Record 6 decisions concerning restrictive agreements.

6) Severity of More severe fining policy needed

Sanctions

7) Leniency None

Program

8) Public Not mentioned

Awareness

9) Source Commission’s 2002 Regular Report on Slovenia' s Progress

Towards Accession, COM (2002) 700,
http://www.europa.eu.int/comm/enlargement/report2002/si_
en.pdf
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