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worked granting entitlement to overtime pay is reached,
the hours corresponding to the period of paid annual
leave taken by the worker are not to be taken into
account as hours worked?

Ruling

Article 7(1) of Directive 2003/88/EC of the European
Parliament and of the Council of 4 November 2003 con-
cerning certain aspects of the organisation of working
time, read in the light of Article 31(2) of the Charter of
Fundamental Rights of the European Union, must be
interpreted as precluding a provision in a collective
labour agreement under which, in order to determine
whether the threshold of hours worked granting entitle-
ment to overtime pay is reached, the hours correspond-
ing to the period of paid annual leave taken by the work-
er are not to be taken into account as hours worked.

ECJ 18 January 2022, case
C-261/20 (Thelen
Technopark Berlin), Other
Forms of Free Movement

Thelen Technopark Berlin GmbH - v — MN,
German case

Summary

It does not follow from EU law that a national court
must disapply national provisions on minimum tariffs
for architects and engineers which are contrary to
Directive 2006/123, although this can follow from other
national provisions. Moreover, the disadvantaged party
can claim compensation based on state liability as the
German implementation legislation is not in conformity
with EU law.

Question

Is EU law to be interpreted as meaning that a national
court, when hearing a dispute which is exclusively
between private individuals, is required to disapply a
piece of national legislation which, in breach of Arti-
cle 15(1), (2)(g) and (3) of Directive 2006/123, sets min-
imum rates for fees for services provided by architects
and engineers and which renders invalid agreements
derogating from that legislation.

EELC 2022 | No. 1

Ruling

EU law must be interpreted as meaning that a national
court, when hearing a dispute which is exclusively
between private individuals, is not required, solely on
the basis of EU law, to disapply a piece of national legis-
lation which, in breach of Article 15(1), (2)(g) and (3) of
Directive 2006/123/EC of the European Parliament
and of the Council of 12 December 2006 on services in
the internal market, sets minimum rates for fees for
services provided by architects and engineers and which
renders invalid agreements derogating from that legisla-
tion, without prejudice, however, to, first, the possibili-
ty for that court to disapply that legislation on the basis
of domestic law in the context of such a dispute, and,
second, the right of a party which has been harmed as a
result of national law not being in conformity with EU
law to claim compensation for the ensuing loss or dam-
age sustained by that party.

ECJ 10 February 2022,
case C-485/20 (HR Rail),
Disability Discrimination

Employee — v — HR Rail SA, Belgian case

Summary

A disabled worker who is incapable of performing the
essential duties of the post shall be reassigned to another
suitable post, even if s/he is still in the probationary
period, provided that the reassignment does not impose
a disproportionate burden on the employer. The ECJ’s
summary is available on: https://curia.europa.eu/jcms/
upload/docs/application/pdf/2022-02/
¢p220026en.pdf.

Question

Must Article 5 of Directive 2000/78 be interpreted as
meaning that the concept of ‘reasonable accommoda-
tion’ for disabled persons, within the meaning of that
article requires that a worker, including someone under-
taking a traineeship following his or her recruitment,
who, owing to his or her disability, has been declared
incapable of performing the essential functions of the
post that he or she occupies, be assigned to another
position for which he or she has the necessary compe-
tence, capability and availability?

doi: 10.5553/EELC/187791072022007001014


https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-02/cp220026en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-02/cp220026en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-02/cp220026en.pdf

This article from European Employment Law Cases is published by Eleven international publishing and made available to anonieme bezoeker

Ruling

Article 5 of Council Directive 2000/78/EC of
27 November 2000 establishing a general framework for
equal treatment in employment and occupation must be
interpreted as meaning that the concept of ‘reasonable
accommodation’ for disabled persons, within the mean-
ing of that article requires that a worker, including
someone undertaking a traineeship following his or her
recruitment, who, owing to his or her disability, has
been declared incapable of performing the essential
functions of the post that he or she occupies, be assigned
to another position for which he or she has the necessary
competence, capability and availability, unless that
measure imposes a disproportionate burden on the
employer.

ECJ 10 February 2022,
case C-219/20
(Bezirkshauptmannschaft
Hartberg-Fiirstenfeld),
Posting of Workers and
Expatriates

LM — v - Bezirkshauptmannschaft Hartberg-
Flrstenfeld, Austrian case

Summary

Member States are allowed to impose sanctions on for-
eign service providers for breaches of the Posting of
Workers Directive (96/71/EC) even after five years.

Question

Must Article 5 of Directive 96/71, read in conjunction
with Article 47 of the Charter and in the light of the
general principle of EU law relating to the right to good
administration, be interpreted as precluding national
legislation providing for a five-year limitation period for
failure to comply with obligations relating to the remu-
neration of posted workers?

Ruling

Article 5 of Directive 96/71/EC of the European Parlia-
ment and of the Council of 16 December 1996 concern-
ing the posting of workers in the framework of the pro-
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vision of services, read in conjunction with Article 47 of
the Charter of Fundamental Rights of the European
Union and in the light of the general principle of EU
law relating to the right to good administration, must be
interpreted as not precluding national legislation pro-
viding for a five-year limitation period for failure to
comply with obligations relating to the remuneration of
posted workers.

ECtHR 17 February 2022,
app. no. 46586/14
(D'Amico v. Italy), Pension

Ms Immacolata Filomena D'Amico — v — Italian
Government, Italian case

Summary

No sufficiently compelling reason justifying retrospec-
tive application of a law determining the substance of
pensions disputes in pending proceedings. The ECJ’s
press  release is  available  here:  https://
hudoc.echr.coe.int/app/conversion/pdf/?
library=ECHR&id=003-7262572-9889223&filename=]
udgments%20and%20decisions%20of
%2017.02.2022.pdf.

Ruling

The Court, unanimously:

— Dismisses the Government’s objection that the
applicant did not suffer a significant disadvantage;

— Joins to the merits the Government’s objection that
the application is manifestly ill-founded and dis-
misses it;

—  Declares the application admissible;

— Holds that there has been a violation of Article 6 § 1
of the Convention;

— Holds
* (a) that the respondent State is to pay the appli-

cant, within three months from the date on
which the judgment becomes final in accord-
ance with Article 44 § 2 of the Convention, the
following amounts at the rate applicable at the
date of settlement:

* (1) EUR 9,700 (nine thousand seven hun-
dred euros), plus any tax that may be
chargeable, in respect of pecuniary damage;

e (ii) EUR 6,000 (six thousand euros), plus
any tax that may be chargeable, in respect of
non-pecuniary damage;

e (b) that from the expiry of the above-mentioned
three months until settlement simple interest
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