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ECJ Court Watch - Pending Cases

Case C-574/20, Social
Insurance

XO - v - Finanzamt Waldviertel, reference lodged
by the Bundesfinanzgericht (Austria) on
3 November 2020

1.

Are Articles 4 and 7 of Regulation (EC)
No. 88372004, as amended by Regulation (EU)
No. 465/2012, (‘Regulation No. 883/2004’, ‘the
New Coordination Regulation’ or ‘the Basic Regula-
tion’) valid?

Is Article 7 of Regulation No. 883/2004, in particu-
lar its title ‘Waiving of residence rules’, to be inter-
preted as meaning that it precluded the legally valid
adoption of the general rules governing the indexa-
tion of family allowances by reference to the pur-
chasing-power conditions in the State of residence —
Paragraph 8a of the Familienlastenausgleichsgesetz
1967 (1967 Law on compensation for family expen-
ses; ‘the FLLAG’), point 2 of Paragraph 33(3) of the
Einkommensteuergesetz 1988 (1988 Law on income
tax; ‘the EStG’) and the Familienbeihilfe-Kinderab-
setzbetrag-EU-Anpassungsverordnung (Order adapt-
ing family allowances and tax credits for the Furo-
pean Union — in so far as they entail a decrease in
the value of family benefits for certain Member
States?

Is the prohibition of the reduction of cash benefits
laid down in Article 7 of Regulation No. 883/2004,
in particular its wording ‘cash benefits ... shall not
be subject to any reduction, amendment, suspen-
sion, withdrawal or confiscation’; to be interpreted
as meaning that that provision did not preclude the
legally valid adoption of the provisions governing
the indexation of family allowances by reference to
the purchasing power conditions in the State of res-
idence — Paragraph 8a of the FLLAG and point 2 of
Paragraph 33(3) of the EStG — in so far as the value
of the family allowances in question is to be
increased?

Are Articles 7 and 67 of Regulation No. 883/2004
to be interpreted — and delimited in relation to one
other — to the effect that Article 7 relates to the law-
making process in which the residence rule is cre-
ated as a general, abstract rule by the Member
State’s parliament, whereas Article 67 concerns the
law-making process for an individual, specific rule
in an actual specific case and is addressed directly to
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the institution, as initially established under Title IT
of the Basic Regulation?

Are Articles 67, 68(1) and (2) of Regulation
No. 88372004 and Article 60(1) of Regulation
No. 987/2009 to be interpreted as meaning that,
like their predecessor provisions — Articles 73 and
76 of Regulation No. 1408/71 and Article 10 of
Regulation No. 574/72 — they are to be applied in
conjunction with one another and therefore under-
stood only in context, and they pursue, in conjunc-
tion with one another and in compliance with the
anti-accumulation principle, the objective of ensur-
ing that the person concerned does not lose any
entitlements, as guaranteed by the classification and
hierarchisation of the Member States prescribed in
Article 68(1) and (2) and by the express requirement
that the competent Member State whose legislation
is applicable on a secondary basis will be required to
make a supplementary payment if necessary, with
the result that an isolated interpretation of Arti-
cle 67 of Regulation No. 883/2004, such as that in
the expert report, is not permissible?

Are the concept of ‘general application’ of a regula-
tion and the wording ‘It shall be binding in its
entirety and directly applicable’ in the second para-
graph of Article 288 TFEU to be interpreted as
meaning that they also precluded the valid adoption
of the competent institutions’ individual rules
which build on the rules governing indexation and
that the administrative decision under appeal in the
main proceedings has not acquired the force of for-
mal res judicata (Bestandskraft)?

Do Paragraph 53(1) of the FLLAG, in the original
version of the Budgetbegleitgesetz (LLaw accompany-
ing the budget) of 29 December 2000, BGBI
1142/2000, and Paragraph 53(4) of the FLLAG in
the original version of the Federal Law of 4 Decem-
ber 2018 amending the 1967 LL.aw on compensation
for family expenses, the 1988 L.aw on income tax
and the Entwicklungshelfergesetz (Law on develop-
ment aid workers), BGBI I 83/2018, infringe the
prohibition of the transposition of regulations with-
in the meaning of the second paragraph of Arti-
cle 288 TFEU?

Are the requirement of equality of treatment with
nationals under Article 4 of Regulation
No. 883/2004 and the underlying prohibition of
discrimination under Article 45(2) TFEU to be
interpreted as meaning that they are complied with
only if a migrant worker is treated in the same way
as a national in a domestic situation and is therefore

doi: 10.5553/EELC/187791072021006001036



10.

11.

This article from European Employment Law Cases is published by Eleven international publishing and made available to anonieme bezoeker

notified of the family allowance in advance and is
paid the family allowance monthly in advance on an
ongoing basis pursuant to Paragraph 12, in conjunc-
tion with Paragraphs 2 and 8, of the FLLAG, or is
there compliance with the requirement of equality
of treatment with nationals if a migrant worker is
treated in the same way as a national who, like him,
is in a cross-border situation pursuant to Para-
graph 4 of the FLLAG, but, in the second case, by
way of derogation, it is only annually after the end
of the calendar year that he receives the family
allowance under Paragraph 4(4) of the FLLAG for
the calendar year in question?

Is the suspension of entitlements to family benefits
by virtue of other conflicting legislative provisions
up to the amount provided for by the legislation
designated as having priority, as prescribed in the
second sentence of Article 68(2) of Regulation
No. 88372004, to be interpreted as precluding a
Member State’s anti-accumulation rule, such as
Paragraph 4(1) to (3) of the FILAG, which, in a situ-
ation such as the present one, entitles Austria, as the
Member State with primary responsibility, to
reduce family allowances by entitlements to ‘an
equivalent foreign allowance’ in the other Member
State, because the rule of EU law has already pre-
vented anti-accumulation and the anti-accumulation
rule in Paragraph 4(1) to (3) of the FLLAG therefore
serves no purpose?

Is the suspension of entitlements to family benefits
by virtue of other conflicting legislative provisions
up to the amount provided for by the legislation
designated as having priority, as prescribed in the
second sentence of Article 68(2) of Regulation
No. 883/2004, to be interpreted as meaning that the
Member State whose legislation is applicable on a
secondary basis and which must comply with the
suspension of family benefits provided for in its leg-
islation due to the requirement under EU law is
obliged to reject an application of a migrant worker
or a member of his family or a person otherwise
entitled under the legislation of the Member State
and not to grant family benefit up to the amount
provided for by the legislation designated as having
priority, even if an approach based solely on the
situation of the Member State — possibly on an
alternative legal basis — would permit the granting
of that family benefit?

If Question 10 is answered in the affirmative, the
question then arises as to whether the Member
State whose legislation is applicable on a secondary
basis and which must comply with the suspension of
family benefits provided for in its legislation due to
the requirement under EU law, but which is not
required to provide the differential supplement for
the sum which exceeds the amount provided for by
the first legislation, owing to the lack of such a sum,
would have to reject an application on the ground
that the suspension under the second sentence of
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Article 68(2) of Regulation No. 882/2004 precludes
the granting of entitlements to family allowances?
Must  Article 68(1) and (2) of Regulation
No. 883/2004 be interpreted as meaning that, in a
situation such as that at issue in the main proceed-
ings, points 6 and 7 of form E 411 of the Adminis-
trative Commission on Social Security for Migrant
Workers, which are to be completed by the Member
State whose legislation is applicable on a secondary
basis, no longer meet the information requirements
of the Member State whose legislation is applicable
on a primary basis, because the Member State with
primary responsibility needs to be informed by the
other Member State, within the meaning of Ques-
tions 10 and 11, that the latter Member State will be
enforcing the suspension under the second sentence
of Article 68(2) of Regulation No. 883/2004, as a
result of which there is no need to examine the
Member State’s legal situation, which includes
earnings thresholds?

Is the obligation to recast legislation, as developed
by the Court of Justice in settled case-law on the
basis of the principle of loyalty under Article 4(3)
TEU, to be understood as meaning that it could also
be discharged by the Verfassungsgerichtshof (Consti-
tutional Court, Austria) pursuant to a request from
the referring court?

Are point (b) of the first paragraph of Article 267
TFEU on questions concerning the validity of sec-
ondary law, which is mandatory even for a referring
court not adjudicating at last instance, and the refer-
ring court’s obligation, which is linked to questions
concerning validity, to ensure the application of val-
id EU law by adopting, by decision, an interim
order refusing leave for an appeal on a point of law,
owing to the primacy of application of EU law, to be
interpreted as precluding rules of Member States
such as Article 133(4) and (9) of the Bundes-Verfas-
sungsgesetz (Federal Constitutional TLaw; ‘the B-
V@), in conjunction with Paragraph 25a(1) to (3)
and Paragraph 30a(7) of the Verwaltungsgerichtshof~
gesetz (Law on the Supreme Administrative Court;
‘the VwG@G’), which grant, at national level, the
parties to the underlying administrative proceedings
a review of legal protection conducted by the Ver-
waltungsgerichtshof (Supreme Administrative Court,
Austria) against a decision of the Verwaltungsgericht
(Administrative Court, Austria) in the form of an
‘extraordinary’ appeal on a point of law?
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