
• in order to avoid a ‘divide’ between higher and
lower pensions (caused by periodic adjustment
at a single rate), even though this would be
purely nominal and would leave the differential
between the two unchanged,

• in order to put in place a general ‘social compo-
nent’ in the form of steps to increase the pur-
chasing power of those on lower pensions, even
though (a) that objective could be attained even
without limiting the adjustment of higher pen-
sions and (b) the legislature does not also pro-
vide for the same type of measure to increase
purchasing power when it comes to adjusting
for inflation the salaries of lower-paid civil serv-
ants (to the detriment of the adjustment applied
to the salaries of higher-paid civil servants), and
has also not laid down rules for a comparable
intervention in the adjustment applied to the
value of pensions under other occupational
social security schemes (in which the State does
not participate) in order to increase the pur-
chasing power of lower pensions (to the detri-
ment of the adjustment of higher pensions),

• in order to maintain and finance ‘the scheme’,
even though civil service pensions are payable
not by an insurer-operated scheme organised in
the form of insurance and financed from contri-
butions, but by the Federal Government as
employer of retired civil servants and in consid-
eration for work performed, so that the mainte-
nance or financing of a scheme is not decisive,
the only relevant considerations, ultimately,
being budgetary,

• because the fact that the statistically much high-
er representation of men among recipients of
higher pensions is to be regarded as the conse-
quence of the lack of equal opportunities for
women in matters of employment and occupa-
tion that was typical in the past in particular,
constitutes an independent ground of justifica-
tion or (upstream of that) rules out from the
outset any assumption of indirect discrimi-
nation on grounds of sex, within the meaning of
Directive 2006/54/EC, to the detriment of
men, or

• because the scheme is permissible as positive
action for the purposes of Article 157(4) TFEU.

 
Case C-411/20, Free
Movement, Social
Insurance

S – v – Familienkasse Niedersachsen-Bremen der
Bundesagentur für Arbeit, reference lodged by the
Finanzgericht Bremen (Germany) on 2 September
2020

Must Article 24 of Directive 2004/38/EC and Article 4
of Regulation (EC) No 883/2004 be interpreted as pre-
cluding legislation of a Member State under which a
national of another Member State, who establishes a
permanent residence or habitual residence in the Mem-
ber State concerned and does not prove that he has
national income from agriculture and forestry, business,
employment or self-employment, has no entitlement to
family benefits within the meaning of Article 3(1)(j) of
Regulation (EC) No 883/2004, in conjunction with
Article 1(z) thereof, for the first three months of estab-
lishing a permanent residence or habitual residence,
whilst a national of the Member State concerned, who is
in the same situation, does have an entitlement to family
benefits within the meaning of Article 3(1)(j) of Regula-
tion (EC) No 883/2004, in conjunction with Article 1(z)
thereof, without proving national income from agricul-
ture and forestry, business, employment or self-employ-
ment?

 
Case C-426/20,
Temporary Agency Work

GD and ES – v – Luso Temp – Empresa de Trabalho
Temporário, S. A., reference lodged by the Tribunal
Judicial da Comarca de Braga – Juízo do Trabalho
de Barcelos (Portugal) on 10 September 2020

Do Article 3(1)(f) and Article 5(1) of Directive
2008/104/EC of the European Parliament and of the
Council of 19 November 2008 on temporary agency
work preclude a provision of law such as that in Article
185(6) of the Código do Trabalho (Employment Code)
(adopted by Law No 7/2009 of 12 February [2009]),
under which temporary agency workers are, in all cases,
entitled to paid holiday and the corresponding holiday
bonus pay only pro rata to the period of service in the
user undertaking, even where their employment rela-
tionship commences in one calendar year and ends two
or more calendar years later, whereas a worker recruited
directly by the user undertaking who occupies the same
job for the same period of time will be subject to the
general holiday provisions, meaning that he or she will
be entitled to a longer period of paid holiday and more
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