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Summary

On 20 June 2019, Vilnius Regional Court in Lithuania
(instance of appeal) delivered a decision in a case where
the applicants claimed that a temporary employment
agency, UAB Manpower Lit (the ‘Agency’), which
recruited temporary workers (‘claimants’) for the Euro-
pean Institute for Gender Equality (‘EIGE’), paid them
lower salaries than permanent staff. It was ruled that the
Agency had discriminated against these workers by pay-
ing them lower salaries than they would have received if
they had been recruited directly by EIGE. The Court
also ordered the payment of pay arrears for a certain
period to the temporary staff.

Facts

A contract between the Agency and EIGE concerning
the supply of temporary staff was concluded. The terms
of the contract stated that the need of EIGE’s temporary
staff were related to assistance for permanent staft, help-
ing them with an increasing workload and replacing
absent permanent staff workers. EIGE’s temporary
workers turned to a labour disputes commission, claim-
ing pay arrears for their work period (between one and
two years) at EIGE. Five temporary workers asserted
that they had been paid about 700 euros monthly at
EIGE, compared with almost 2,000 euros paid to per-
manent employees with the same level of education and
work experience. The claimants relied on Directive
2008/104/EC of the European Parliament and of the
Council on temporary agency work and Article 75(2) of
the Lithuanian Labour Code implementing Directive
2008/104/EC. Article 75(2) states that a temporary
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agency must ensure that a temporary worker’s remuner-
ation for work done for a user enterprise be at least as
much as the remuneration that would be paid if the user
enterprise had hired the temporary worker under an
employment contract at the same workplace. There is an
exception in cases where temporary workers employed
under permanent temporary agency employment con-
tracts receive remuneration from the temporary agency
between assignments to work and the size of this remu-
neration between assignments to work is the same as
during assignments to work.

The Agency and EIGE asserted that they had not viola-
ted the European rules and provisions of the Lithuanian
Labour Code which require the same pay for the same
work at institutions, because the EIGE’s permanent
employees had different functions and also had gone
through a different recruitment procedure.

Both the pre-trial institution (the labour disputes com-
mission) and the court of first instance delivered deci-
sions in favour of the claimants. The Agency and EIGE
then appealed to the Vilnius Regional Court (the
‘Court’). The Court upheld the decisions of both the
labour disputes commission and the court of first
instance.

Judgment

The Court dismissed the arguments of the Agency and
EIGE that the claimants’ employment rights had not
been infringed because the user enterprise (EIGE) did
not have that specific type of permanent staff and there-
fore — according to the Agency and EIGE — there was
no object of comparison when it comes to the question
concerning claimants’ equal pay. The Court noted that
the guarantee of non-discrimination of temporary staff
under Article 5(1)(a) of Directive 2008/104/EC does
not require a comparison of the remuneration of tempo-
rary staff with that of other (permanent) staff directly
and actually employed by the user enterprise. Pursuant
to Article 75(2) of the Lithuanian Labour Code, it is
only necessary to determine what remuneration for a
temporary worker would have been hypothetically paid
if they were directly employed by the user enterprise.

The Court also considered irrelevant the EIGE’s argu-
ment that, because of its specific legal status, the EIGE
cannot directly employ employees who would not have
the status of officials of the European Union. The Court
emphasised that, hypothetically, these directly
employed employees needed to be considered as officials
of the European Union with equivalent remuneration.
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According to the Court, this would be a suitable com-
parison for the purpose of resolving the issue of
discrimination concerning equal pay in this case.

The Court noted that the claimants were not and could
not be recognised as officials of the European Union
within the meaning of the Staff Regulation of Officials
of the European Union, but they were in fact perform-
ing the duties and functions of EIGE’s permanent staff.
It was apparent from the employment contracts of the
claimants that these temporary workers were required to
have very high levels of qualifications. In essence, all
parties in the case — the claimants, the Agency and
EIGE stated that temporary workers were performing
tasks replacing or assisting specialist permanent staff.
Besides, EIGE and the Agency lacked official identifica-
tion concerning specific job functions for temporary
workers, which did not allow for a mechanism to prove
the actual difference between the functions of temporary
and permanent staff.

Commentary

One of the main disputes in this case is whether Article
5 of Directive 2008/104/EC, which was transposed into
national law by Article 75(2) and other provisions of the
Lithuanian Labour Code, applies to the situation at
issue in the present case, having regard to the fact that
the temporary workers were used by EIGE, the Furope-
an Union agency.

In fact, the Court stressed that the direct application of
Directive 2008/104/EC is not relevant in the present
case. The legal rule important in this case is set out in a
national legal act — Article 75(2) of the Lithuanian
Labour Code and these provisions are sufficient to
resolve the dispute. It should be noted that provisions of
the Lithuanian TLabour Code concerning non-
discrimination of temporary agency workers do not pro-
vide any exceptions from the application of this princi-
ple. The rule that a temporary agency must ensure that
a temporary worker’s remuneration for work done for a
user enterprise be at least as much as the remuneration
that would be paid if the user enterprise had hired the
temporary worker under an employment contract at the
same workplace does not provide any exceptions con-
cerning the status or specific economic activities of the
user enterprise.

The second main aspect of the Court’s argument is that
it interpreted how the remuneration for temporary
workers should be “at least as much as the remuneration
that would be paid if they had been recruited directly by
the undertaking”. This provision means that remunera-
tion for temporary workers should not necessarily be
compared with the remuneration of an actual worker of
the same position employed directly at the user enter-
prise, but rather with the hypothetical remuneration
which would have been paid to temporary workers if the
user enterprise had hired them directly, taking into
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account requirements for qualifications and actual tasks
and functions performed by these workers.

Comments from other
jurisdictions

Bulgaria (Rusalena Angelova, DGKV'): In Bulgaria,
equal pay for temporary workers is not regulated in
detail in a specific legislative act but rather is subject to
the statutory rules against discrimination, set out in the
Protection Against Discrimination Act (PADA) and the
Labour Code (LC). As per the PADA and the LC,
employers are prohibited from discriminating, directly
or indirectly, in relation to employment on various
grounds.

In addition to the abovementioned ban on
discrimination on various grounds, as per Bulgarian law,
employers must also ensure equal remuneration for equal
work or work of equal value. Therefore, similarly to what
the Lithuanian Court has held, the equal work/equal
pay rule is also applicable for Bulgaria as it is an under-
lying principle of Bulgarian employment law. The equal
pay principle applies to all forms of remuneration, paid
directly or indirectly, in cash or in kind. Additionally,
the equal pay principle applies regardless of the type of
work and the nature of the contractual relationship.
Thus, as a rule, employers must ensure that employees
receive equal remuneration for equal work or work of
equal value.

In addition to the general rules regarding equal pay, the
Bulgarian Labour Code specifically sets out an obliga-
tion for user undertakings to treat the temporary work
agency’s employees in the same way as its own employees in
similar or same positions.

Therefore, three main requirements should be consid-
ered when assessing Bulgarian law’s position with
regards to the rights of temporary workers to the same
pay for the same work, namely: (i) the general prohi-
bition on discrimination of employees; (i1) the equal
work/equal pay principle; and (iii) the obligation for
user undertakings to treat the temporary work agency’s
employees in the same way as its own employees in sim-
ilar or same positions. In view of these requirements,
the Bulgarian law position regarding the rights of tem-
porary workers to the same pay for the same work coin-
cides with the position of the Vilnius Regional Court in
Lithuania.

Finland (Janne Nurminen, Roschier, Attorneys Ltd): In
Finland the protection of temporary workers required
by Directive 2008/104/EC has been arranged differ-
ently from Lithuania. Finland has made derogations to
principles of equal treatment of temporary workers in
accordance with Article 5(3) of the Directive. In Finland
the protection is mainly provided through Collective
Bargaining Agreements (CBAs) which are the instru-
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ments typically setting out general minimum terms and
conditions in the Finnish employment law system.

The Finnish Employment Contracts Act (55/2001, as
amended) sets the order of application for sources of
temporary workers’ terms and conditions. Accordingly,
only if the temporary work agency that hired out its
employee is not (1) bound by a CBA due to the Collec-
tive Agreements Act (436/1946, as amended), nor sec-
ondarily (2) required to observe a generally applicable
CBA in its employment relationships, at least (3) the
provisions of the CBA to which the user company is
bound by the Collective Agreements Act (436/1946, as
amended) or secondarily (4) a generally applicable CBA
shall be applied to the employment relationship of the
temporary worker. If none of the previously mentioned
CBAs exist, only then (5) the minimum terms and con-
ditions of the temporary workers’ employment are
compared to the agreements and practices generally
applied in the user company.

Therefore, if similar claims were made in Finland by the
temporary workers towards the employer and the user
company would be bound by a CBA (due to the Collec-
tive Agreements Act or general applicability), no com-
parison to the user company’s practices or generally
applied terms and conditions would need to be made.
Further, the Finnish Employment Contracts Act obliges
employers to treat all employees equally, unless devia-
tion is justified in view of the duties and positions of the
employees. The obligation to treat employees equally is
generic in nature and no discrimination grounds are
required. However, the obligation to treat employees
equally does not extend to include employees of another
employer entity. This means as a starting point that the
unequal treatment cannot occur by providing the com-
pany’s own employees with different remuneration and
benefits than temporary workers who are in fact
employed by the temporary work agency not the user
company. In view of the Non-Discrimination Act, the
fact that there are two different employers could mean
that no meaningful comparison can be made between
the remuneration of temporary workers and the user
company’s own employees.

Germany (Lucas Dahlmeier and Andre Schiittauf, Luther
Rechisanwaltsgesellschaft mbH): The principle of ‘equal
pay’ for temporary workers also applies in German law.
According to Section 8 of the German Temporary
Employment Act (Arbeitnehmeriiberlassungsgesetz ——
AUG) the temporary employment agency is obliged to
provide the temporary worker, for the period of assign-
ment to the user enterprise, with the essential working
conditions, including remuneration, applicable for a
comparable employee of the user enterprise.

According to the German Federal Labour Court
(Bundesarbeitsgericht — BAQG), the remuneration covers
what the temporary worker would have received if they
had been employed by the user enterprise for the same
work. Therefore, as in the Lithuanian Labour Code, the
remuneration is to be determined on the basis of the
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work that the temporary worker actually carries out for
the user enterprise.

As far as can be seen, there has not yet been a
comparable case in Germany to that from Lithuania.
However, it can be assumed that a German court would
have ruled in the same way as the Vilnius Regional
Court did.
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