
dation at the expense of their drivers’ comfort, when
they would risk a fine if they did the same thing in Bel-
gium?

Given the different approaches by Member States, this
clarification by the ECJ is very welcome. Immediately
after the judgment, the Dutch Inspectorate took a clear
stand: from 2018, the Inspectorate will enforce the pro-
hibition against taking regular weekly rest periods in
vehicles. Any violation of this is now subject to a fine of
€1.500. The Inspectorate informed lorry drivers of this
in January and started putting its words into action in
February, when it fined 47 lorry drivers whom it caught
spending weekends in their vehicles.

Romania (Andreea Suciu and Teodora Manaila, Noerr):
The ECJ decision has not been well received by Roma-
nian road transport workers. They have continued to
claim discriminatory treatment against East European
road transport workers, and that this hinders the objec-
tives of the single market. They also complain about the
lack of suitable accommodation, which is safe for driv-
ers, goods and vehicles at EU level.

The Romanian authorities have not yet commented on
the ECJ’s ruling, as the national law in force does not
provide a similar prohibition. Given the obligations
under Regulation 561/2006 that Member States must
adopt appropriate penalties for infringements of the
Regulation, the legislative gap may expose truck drivers
to abuse from their employers under threat of termina-
tion of the employment contract or other repercussions.

Although the Regulation enables other Member States
to sanction infringements committed in a different
Member State, it will be difficult to prove such infringe-
ment unless there is effective monitoring during the
normal weekly rest period of the driver.

As the main challenge of the Regulation is to improve
working conditions for employees in the road transport
sector, the absence of a reaction from the Romanian
State may even lead to an infringement procedure
against it for failure to implement EU law.

 
ECJ 6 February 2018,
C-359/16 (Altun),
Free movement, Social
insurance

Altun and others – v – Openbaar Ministerie,
Belgian case

Summary

A Member State to which workers have been posted
may, in the case of fraud and under certain conditions,
ask the courts to disregard an A1 certificate and apply
its own social security legislation, including the recovery
of contributions.

Legal framework

This request for a preliminary ruling concerns the inter-
pretation of EU social security legislation. Until 1 May
2010, the social coordination system was regulated by
Regulation (EC) 1408/71. This Regulation was repealed
and replaced by Regulation (EC) 883/2004. Even
though the case concerns the old Regulation, it is also
relevant to the legal instruments that are currently in
place.

In order to determine which Member State legislation a
migrant person is subject to, Title II of both Regulation
provides a system of conflict rules. The basis of these
rules of conflict is the territorial application of the social
security law of the Member State where the work is car-
ried out: the State-of-employment principle (Article 13
Regulation 1408/71 and Article 11 Regulation
883/2004). Thus, a person employed in the territory of
one Member State shall be subject to the social security
legislation of that State, even if he resides in the territo-
ry of another Member State or his employer is regis-
tered in another Member State.

However, there are a number of exceptions and special
rules. There are, for example, special rules applicable to
posted workers. When a worker is posted by his
employer to pursue activities temporarily on behalf of
his employer in another Member State he or she
remains, pursuant to Article 14 Regulation 1408/71 and
Article 12 Regulation 883/2004, subject to the social
security legislation of the Member State in which they
normally pursue their activities. The anticipated dura-
tion of that work should not exceed 12 months, and the
posted worker should not be sent to replace another per-
son who has completed his or her term of posting.
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In order to guarantee the correct application of these
rules, there are other Regulations (such as Regulation
574/72, particularly Article 11) that contain a system of
control measures. In this regard, the Portable Document
(PD) A1 (formerly the E101 certificate) plays a key role.
This is a document issued by the competent body of a
Member State which proves that the persons concerned
remain subject to the legislation of that Member State.

The body issuing the document is obliged to assess the
facts correctly and check the accuracy of the data that
have been entered. Sometimes, the competent body of
another Member State – more specifically, of the Mem-
ber State where the posted person temporarily carries
out activities – disputes that the conditions have been
met. As long as the A1 certificate has not been with-
drawn or declared invalid, the competent body of the
receiving Member State should accept the document
and must take into account that the workers concerned
are already subject to the legislation of another State,
meaning that it may not subject them to its own social
security legislation. In the case of a dispute between the
competent bodies of Member States on whether or not
the certificate had been issued correctly, they must
actually contact each other. At the request of the body
of the receiving State the body of the sending State
must re-examine whether or not the issued A1 certifi-
cate was correct and, if necessary, withdraw it. If they
cannot reach an agreement, the Member States con-
cerned can submit their dispute to the Administrative
Commission (a Commission consisting of a government
representative from each of the Member States).

Facts

During the course of an investigation into the employ-
ment staff of Absa – a Belgian company active in the
construction sector – the Belgian Social Security
Inspectorate found that the company employed practi-
cally no staff and subcontracted the work at all sites to
Bulgarian undertakings which posted workers to Bel-
gium. The use of the workers concerned was not
declared to the institution responsible for the collection
of social security contributions in Belgium since they
had A1 or E101 certificates issued by the competent
Bulgarian institution confirming that they were regis-
tered with the Bulgarian social security system.

A judicial investigation conducted in Bulgaria through
letters rogatory, ordered by a Belgian investigating mag-
istrate, found that the Bulgarian undertakings carried
out no significant activity in Bulgaria. The Belgian
authorities therefore made a reasoned request to the
competent Bulgarian institution for review or withdraw-
al of the certificates in question. In its response, the
competent Bulgarian institution gave a summary of the
certificates issued, but did not take into account the
facts established by the Belgian authorities. The Belgian

authorities then began legal proceedings against the Bel-
gian company’s senior management.

National proceedings

By a judgment of 10 September 2015, the Court of
Appeal in Antwerp (Belgium) convicted the defendants.
While the court acknowledged that a certificate had
been issued for each of the posted workers, it neverthe-
less considered that it was not bound by those circum-
stances since those certificates had been obtained frau-
dulently.

The Court of Cassation, hearing the case on appeal,
decided to refer a question to the Court of Justice for a
preliminary ruling. It sought to establish whether the
courts of the host Member State may annul or disregard
an E 101 certificate when the facts submitted for assess-
ment by it support the conclusion that the certificate
was fraudulently obtained or relied on.

Questions put to the ECJ

Should Article 14(1)(a) of Regulation No 1408/71 and
Article 11(1)(a) of Regulation No 574/72 be interpreted
as meaning that, when a worker employed by an under-
taking established in the territory of a Member State is
posted to the territory of another Member State, a court
of the latter Member State may disregard an E101 cer-
tificate issued under the latter provision, when the facts
submitted for assessment by it support the conclusion
that the certificate was fraudulently obtained or relied
on?

ECJ’s findings

Even though the ECJ confirmed its previous case law on
the validity of E101 certificates (Herbosch Kiere, C-2/05
and A-Rosa Flusschiff, C-620/15), it added that this
must not result in individuals being able to rely on EU
law for abusive or fraudulent ends. The ECJ confirmed
that the principle of prohibition of fraud and abuse of
rights, is a general principle of EU law which individu-
als must comply with.

The Court clarified that findings of fraud are to be
based on a consistent body of evidence that satisfies
both an objective and a subjective factor. The objective
factor consists in the fact that the conditions for obtain-
ing and relying on an E101 certificate are not met. The
subjective factor corresponds to the intention of the par-
ties concerned to evade or circumvent the conditions for
the issue of that certificate, with a view to obtaining the
advantage attached to it. The fraudulent procurement of
an E101 certificate may thus result from a deliberate
action, such as the misrepresentation of the real situa-
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tion of the posted worker or of the undertaking posting
that worker, or from a deliberate omission, such as the
concealment of relevant information, with the intention
of evading the conditions governing the posting provi-
sions.

If the institution of the Member State to which the
workers have been posted puts before the institution
that issued the E101 certificates concrete evidence that
suggests that those certificates were obtained fraudu-
lently, it is the duty of the latter institution, by virtue of
the principle of sincere cooperation, to review, in the
light of that evidence, the grounds for the issue of those
certificates and, where appropriate, to withdraw them.
However, if the latter institution fails to carry out such a
review within a reasonable period of time, it must be
possible for that evidence to be relied on in judicial pro-
ceedings, in order to satisfy the court of the Member
State to which the workers have been posted that the
certificates should be disregarded. The persons who are
alleged, in such proceedings, to have used posted work-
ers ostensibly covered by fraudulently obtained certifi-
cates must, however, be given the opportunity to rebut
the evidence on which those proceedings are based
before the national court decides, if appropriate, that the
certificates should be disregarded and gives a ruling on
the liability of those persons under the applicable
national law.

The ECJ concluded that, in the case at hand, since the
Belgian institution had made an application to its Bul-
garian counterpart for review and withdrawal of those
certificates in the light of evidence collected during a
judicial investigation that supported the conclusion that
those certificates were fraudulently obtained or relied
on, and the issuing institution failed to take that evi-
dence into consideration, the national court may disre-
gard those certificates. The court must also determine
whether the persons suspected of having used posted
workers ostensibly covered by certificates obtained frau-
dulently may be held liable under the applicable nation-
al law.

Ruling

When an institution of a Member State to which work-
ers have been posted makes an application to the institu-
tion that issued E101 certificates for the review and
withdrawal of those certificates in the light of evidence
collected in the course of a judicial investigation, which
supports the conclusion that those certificates were
fraudulently obtained or relied on, and the issuing insti-
tution fails to take that evidence into consideration for
the purpose of reviewing the grounds for the issue of
those certificates, a national court may, in the context of
proceedings brought against persons suspected of hav-
ing used posted workers ostensibly covered by such cer-
tificates, disregard those certificates if, on the basis of
that evidence and with due regard to the safeguards

inherent in the right to a fair trial which must be gran-
ted to those persons, it finds the existence of such fraud.

52

EELC 2018 | No. 1 doi: 10.5553/EELC/187791072018003001012

This article from European Employment Law Cases is published by Eleven international publishing and made available to anonieme bezoeker




