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Abstract

Restorative justice has resulted from a paradigm shift in the way criminal conflicts
are dealt with. It involves achieving the pacification of the conflict while meeting the
needs of victims, offenders and society, through dialogue. This article applies the
multiple streams framework (MSF) to analyse how and why restorative justice got
onto the government agenda in Western European countries. It also applies the
novel theoretical adaptation of the MSF to analyse why restorative justice
implementation is uneven across Western European countries and even within
countries. The study shows that the generalised dissatisfaction of citizens with the
traditional criminal justice system, their empowerment and the performance of
policy entrepreneurs constituted a favourable context for restorative justice to get
onto the government agenda. The findings underline that the MSF provides a useful
lens through which to examine the complexity and dynamics of restorative justice
policymaking and implementation processes.

Keywords: agenda-setting, government agenda, Multiple Streams Framework,
policy implementation, restorative justice.

1 Introduction

This article analyses the way in which restorative justice got onto the government
agenda and developed in Western criminal systems, by applying the multiple
streams framework (MSF). To this end, it addresses the problematic aspects of
traditional criminal justice, the role that different actors play in the implementation
of restorative justice and the constraints that emerge in judicial systems. It further
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applies, in Section 5, the novel theoretical adaptation of the MSF (Fowler, 2019;
Howlett, McConnell & Perl, 2015) to analyse why restorative justice implementation
has been unequal across Western European countries and even within countries.

Although it may seem ambitious to present conclusions regarding how
restorative justice is getting onto Western European criminal justice systems based
on an analysis of international organisations and individual countries, we believe
that the extensive literature review that was conducted allows us to identify general
processes and trends, even though there may be exceptions among the countries
that belong to the Western European criminal justice system. These exceptions are
beyond the scope of this study. However, they may be studied at a later stage as
individual cases.

As the MSF has not been used to analyse restorative justice before, in bringing
together the MSF and restorative justice, this article is an important contribution
to the MSE, restorative justice and policy change literature. It introduces a new
perspective that helps understand why certain issues get onto the government
agenda and receive more attention than others, while placing special emphasis on
the actions of actors in different processes. As such, it adds important elements to
the debate on how restorative justice practices are initiated and how they differ
across countries.

2 Object of study: restorative justice

Conflict between people is constantly present in our lives, and it is much more than
the criminal act (Madrid, 2019). However, it has not been appropriately addressed,
for the criminal justice system has been increasingly judicialised, witnessing a rise
both in the number of criminal offences and in the length of sentences (Perulero,
2012). This has led to widespread discontent and a crisis of effectiveness of the
traditional criminal system (Flores, 2015). There are two distinct layers to the
commission of a crime. The first has to do with the conflict that is generated
between the State and the offender who has broken the rules that we have given
ourselves for a peaceful coexistence. The second, which we refer to as the
intersubjective dimension of the crime, has to do with the breakdown that the
crime entails for the direct victim, who suffers the direct consequences of the
crime. These consequences must be addressed — an end for which restorative justice
can be particularly appropriate — whether it is through moral or economic
reparation or both (Milquet, 2019). This intersubjective dimension has not been
sufficiently taken into account in the course of the criminal process, which only
focuses on the first layer without paying adequate attention to the victims and
their interests when they relate to the justice system (Kenney, 2004).

Against this discontent, the need to introduce mechanisms that promote the
responsibility of offenders and reparation for victims has been advocated for. The
means to achieve such responsibility lies in restorative justice, whose objective is
‘aimed at preventing the commission of crimes and practicing prevention by
combining rule of law requirements with those of the social state’ (Roxin, 2000:
31-36). At least in procedural systems of Napoleonic tradition, which feature what
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remains a somewhat limited space for what has been called negotiated criminal
justice, restorative justice provides a new perspective that brings to light the
conflict between the parties that results from the crime, while considering the
protection and needs of the victim and the achievement of social peace through
dialogue. It is a complementary system to that of procedural justice, which
reinstates the victim as a subject whose needs transcend economic or vindictive
ones, increasing the possibilities of economic reparation (Gal, 2020; Soleto, 2019).

It is difficult to offer a single definition of restorative justice, for its content is
heterogeneous, given the various trends it exhibits (Doolin, 2007). However, its
primary objective is, invariably, the promotion of consensus in the resolution of
criminal conflicts (Flores, 2015).

According to the United Nations’ Basic Principles on the Use of Restorative
Justice Programmes in Criminal Matters, the restorative process is

any process in which the victim and the offender and, where appropriate, any
other individual or community members affected by a crime participate
together actively in the resolution of matters arising from the crime, generally
with the help of a facilitator. (ECOSOC, 2002)

The United Nations Handbook on Restorative Justice Programs (UNODC, 2020)
includes the same definition.

The 2012 EU Directive establishing minimum standards on the rights, support
and protection of victims of crime of the European Parliament and of the Council
adds a fundamental element to this definition, which concerns the free consent of
both victims and offenders.’

Likewise, due to its recent nature, it is worth pointing out the recent
Recommendation CM/Rec (2023) 2 of the Committee of Ministers to Member
States on rights, services and assistance to victims of crime. This Recommendation,
adopted in March 2023, intends to update and substitute the well-known 2006
Recommendation on assistance to crime victims, with an emphasis on the active
role of member states in removing any obstacles to access to justice that victims of
crime may encounter. The new Recommendation urges member states to ensure
that restorative justice practitioners comply with the guidelines set out in the
aforementioned Recommendation CM/Rec(2018)8. Although references to
restorative justice are present throughout the entire body of the Recommendation,
Article 18 focuses specifically on the promotion of restorative justice services,
emphasising its availability as a broadly accessible service. The Article states that
factors such as the nature and seriousness of the offence or its geographical location
should not, on their own and in the absence of other circumstances, prevent the
availability of restorative justice, reinforcing the notion of case-specific
appropriateness rather than relying on the establishment of referral guidelines
that could ultimately become exclusive. In this sense, and as far as the referral of
the case to restorative services is concerned, one of the key lines of this

1 Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012, Art. 2,
1(d).
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Recommendation is precisely to guarantee that the voice of the victims is heard
when decisions of particular interest to them are taken, decisions such as the
referral of the case. Information and participation will be, therefore, two strategic
lines in the future trajectory of restorative justice.

The origins of restorative justice can be traced back to the first half of the
twentieth century, with the development of philosophical currents based on
empathy, human dignity and human rights. Subsequently, in the 1970s, there
arose movements that focused on the study of the suffering that arises from crime
and the need to promote the humanisation of the criminal system. These types of
positions were reinforced with the crisis of the postulates of the reintegration
model.?

The traditional model had relegated victims to the background (Duinkel, 2017).
As aresult, victimology emerged as a field of criminology. Its objective is to prevent
the victim’s role from being limited to serve as evidence intended to override the
presumption of innocence and of constituting the basis for a conviction in criminal
proceedings. Likewise, it emphasises the need to consider the consequences that
the commission of a crime has for the community.

As such, restorative justice led to a paradigm shift in the criminal justice system
— however, the speed of this shift is actually slower than desired. Similarly, the pace
of development and implementation of restorative justice within the European
panorama is uneven, as will be explained. At the turn of the twentieth century,
restorative justice emerged as a ‘product of social and legal trends in countries of
northern Europe, Canada, and the United States’, resulting in higher quality
justice, including the recognition of the victim’s needs (Soleto, 2019). It led to an
evolution of the dual model in the criminal process, which featured the state and
the offender as the sole two parties, towards a three-party model featuring the
state, the offender and the victim. When a conflict arises and restorative justice
mechanisms are used, the objectives that are sought include stakeholders’
participation, the reparation of the damage based on a subjective understanding,
accountability, the integration of the offender into the community and even the
avoidance of recidivism (Barona, 2017, 2019). These principles are achieved
because restorative justice provides a flexible response to crime, in which each
party is considered individually (Braithwaite, 1999). It motivates the offender to be
aware of the consequences that derive from their crime, pays special attention to
the underlying causes of the crime, addresses the damages and needs of the victim,
and recognises an important role for the community as a key participant in crime
prevention (Aertsen & Peters, 1998). This is carried out following a methodology
that adapts itself to the principles of the criminal system prevalent in each
community, as per the United Nations’ Principles and the Council of Europe 2018
Recommendation concerning restorative justice in criminal matters.

For this evolution towards restorative postulates to take place, it was necessary
to decide to pay attention to the hurdles existing in traditional justice, to define
their characteristics and to propose solutions to these problems. This refers to the

2 The crisis of the reintegration model is reflected in crime rates and recidivism when prison fails as
a mechanism for the reintegration of offenders (Flores, 2015).
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agenda building process, that is, to the manner in which the demands of some
groups in society compete for the attention of political authorities (Cobb, Ross &
Ross, 1976). The analysis of the agenda building process emphasises the importance
of governmental and non-governmental actors related to a specific area of public
action, for the beliefs and assessments of different actors play a fundamental role
in defining problems. The definitions provided by those actors give rise to a certain
understanding of reality, which can determine the public policies implemented
(Elder & Cobb, 1984). Therefore, it is important to emphasise that the participation
of various actors with a specific understanding of restorative justice has been very
relevant in addressing the problems that have plagued the traditional criminal
justice system. The existence and actions of these actors was decisive for restorative
justice to get onto the government agenda.

The government agenda is the set of issues explicitly accepted for serious and
active consideration by decision-makers. It is concrete and specific, being formed
by precise problems (Elder & Cobb, 1984). For example, and focusing on our object
of study, discontent and dissatisfaction with traditional criminal justice is a
concrete challenge that became part of the government agenda. This same
reasoning applies to the shared interests of victims of crime, who have been
historically reduced to an absolutely passive role (at best), not only as far as the
management of the criminal conflict is concerned, but also with regard to the
regulation of their rights of participation, reparation or assistance. The
harmonisation efforts of the European institutions in the field of victimology,
undertaken within the framework of the looked-for European area of freedom,
security and justice, has led some authors to refer to this set of initiatives as part
of a whole called European victimology policy (Hall, 2010; Joutsen, 1994).

Additionally, for restorative justice to be placed on the government agenda, it
was essential that the competent political institutions be faced with favourable
circumstances to deal with the matter (e.g. that they possess the material and
economic resources), that there exists systematic information on the matter and
that there be interest in the adoption of a decision regarding that matter. However,
even though restorative justice was adopted throughout Western European
countries, its implementation has been uneven across countries and even within
countries.

3 Theoretical approach

This research was carried out using the MSFE. The MSF was proposed by Kingdon in
his book Agendas, Alternatives and Public Policies (1984), subsequently developed
and complemented by other authors (Zahariadis, 2014), and applied in numerous
research works. The MSF was employed for this research because it provides
important elements that help understand why certain issues get onto the
government agenda and receive more attention than others, while placing special
emphasis on the actions of the actors in the different processes. According to the
MSE issues get onto government agendas when three different streams — problems,
policies and politics — couple to open a ‘policy window’. This window enables
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interest groups and ‘policy entrepreneurs’ to champion favoured policies. In
applying the MSF, we managed to understand the way in which restorative justice
was developed by governments in a context of great ambiguity and to respond to
the question of why restorative justice got onto the government agenda in Western
judicial systems. The research also applies the novel theoretical adaptation of the
MSF (Howlett, 2019; Howlett et al., 2015) to identify the factors that explain the
heterogenous implementation of restorative justice across Western European
countries and even within countries.

4 The multiple stream framework and restorative justice: agenda-setting

Government agenda-setting is one of the most important processes in the policy
cycle, as it can determine the outcomes of public action. Under the MSE, a problem
is more likely to be placed on the government agenda when three independent
streams are coupled: the problem stream, the policy stream and the political
stream. In other terms, it occurs when, simultaneously, a problem is accepted, a
solution is available and the political climate is favourable to change. The coupling
can occur when a ‘policy window’ opens, allowing interested actors brief moments
to present their problems or to push for their preferred solutions, facilitating policy
change.

4.1 Factors that facilitated the development of a restorative justice system

The MSF outlines a series of conditions that can help turn an issue into a problem,

thus capturing the attention of decision-makers. Proposals that generally prosper

are technically feasible, compatible with the values of policymakers, financially
acceptable and attractive to the public. Additionally, in the process of identifying
problems, the following factors play a very important role: indicators that show the
existence of the problem in a systematic way, studies carried out by experts in the

field, focusing events (or crises) and feedback from past practice (Kingdon, 1984).
In the case of restorative justice, five factors can be identified as having helped

produce a change of perspective and, consequently, having facilitated the
development of a restorative justice system (Soleto, 2012). Below, some milestones
in the North American development of restorative justice will be outlined, noting
that they can provide a useful framework for understanding the development of
restorative justice at the European level, based on the common features and the
mirroring effect on the European landscape of what was happening at the same
time in Canada and the United States. These factors are as follows:

a  Retributive trends: Retributive trends originated in the United States in the
1960s, at which time it had become clear that the traditional criminal system
was not able to respond to the needs of the victims or the claims of society to
participate in justice, in a system lacking such figures as private accusation or
actio popularis. Subsequently, restitution would begin to replace retribution as
a finality, thanks to the 1982 President’s Task Force Final Report, following
which legislative reforms aimed at protecting the rights of victims were
launched.
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b  Social empowerment trends: Social empowerment trends also emerged in the
1960s, with the primary objective of empowering society. These trends hold
that the active participation of the parties to a conflict helps its resolution,
while equally promoting the development of values such as tolerance and
integration. The main idea is that in communities characterised by important
cultural differences, dialogue can act as a mechanism that ensures the peaceful
coexistence of all citizens.

¢ Inefficiency and the search of satisfaction in the administration of justice: As
discussed in the National Conference on the Causes of Popular Dissatisfaction
with Justice, which was held in Minnesota (United States) in 1976, the cause
of dissatisfaction with the administration of justice was that it was necessary
to find the most appropriate resolution in view of the characteristics of each
conflict (Soleto, 2017). However, these characteristics were not reflected in the
judicial system. In order to know which conflict resolution system is the most
appropriate, Sander (1976) suggests the application of five criteria: nature of
dispute, relationship between disputants, amount in dispute, cost and speed,
that is, pendency time. Based on these criteria, the multi-door courthouse
system is configured. It is a system in which each ‘door’ constitutes a method
of resolution, which allows broad participation of the parties. Undoubtedly, it
constitutes a novel idea that moves away from the typical vision that
understands that the traditional judicial process is always the appropriate
means. Since the 1970s, this multi-door system has been introduced in
different countries, especially those with an Anglo-Saxon legal culture.

d Reintegration purposes: In different studies carried out in the United States, a
certain causality was observed between the mediation processes carried out
with minors and the reduction in their recidivism (Allen, 2004; Soleto, 2012).
This is so because in restorative justice processes, offenders have the possibility
of receiving support, understanding the effects of their infraction, discovering
their emotions and those of their victim, showing their repentance and
remorse, and correcting those attitudes that threaten peaceful coexistence in
society. In short, they have the possibility of concluding a phase and achieving
their reintegration into society.

e Importance of the victim: The traditional criminal system does not take the
emotions and feelings of crime victims into account. Although in some systems
their participation in different procedural moments is permitted, it is a very
regulated intervention in which they lack the space to broaden their claims.?
However, gradually, Western systems have begun adopting legislation aimed at
configuring a safety space for the victim (Lauwaert, 2015). In this regard, and
focusing on European territory, the Directive 2012/29/EU of the European
Parliament and of the Council of 25 October 2012, which establishes the
minimum standards for the protection of the victim, and which replaces the

3 Faced with the prejudice of some operators who reject the victim’s participation on the assumption
that their claims are only economic, Bazemore (1998) concluded that the victims had different
objectives. For example, in the case of victims of crimes committed by minors, there is a special
interest in the re-education of the juvenile offender.
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regulations of the year 2001, stands out. This piece of legislation constitutes
an important step in that it recognises the need to protect the victim without
any kind of discrimination, taking into account their situation and needs, and
providing the necessary information in any case, while avoiding secondary
victimisation (Jacquelin, 2015). This legally recognised possibility of resorting
to restorative justice services is fundamental because it allows the
empowerment of the victim by favouring dialogue with the offender and the
possibility of expressing their emotions, receiving forgiveness and restitution
or reparation (Christopher, 2007). In short, as with the offender, it allows the
victim to get closure and healing.

However, and beyond the reference to the European Directive 2012/29 - and, in
particular, Article 12 — previous efforts undertaken in Europe in the field of
restorative justice and criminal mediation should not be neglected, particularly as
they originated in the same period as those first initiatives in the United States and
Canada. Authors such as Aertsen have discussed how restorative justice found a
fertile soil on the basis of experiences in the 1960s and 1970s under the influence
of the discussions and debates around the consequences of crime and the
participation of the victim and the offender in the management of the aftermath
of the offence (Aertsen, n.d.; Lauwaert & Aertsen, 2016). In Europe, the
differentiating feature was that the most common format for these restorative
initiatives was the victim-victimiser experiences or, put more simply, penal
mediation. Among these first initiatives are the work carried out in Nordic
countries — such as Norway in 1981 or Finland in 1983 - and Austria (1988)
(Diinkel, Grzywa-Holten & Horsfield, 2015).

Beyond these early initiatives, Europe’s experience, especially in the 1980s and
1990s, reveals an advance of restorative justice in various contexts or institutional
models. This includes restorative perspectives focused on probation programmes,
applied in the cases of Austria, England and Germany. Likewise, within the
heterogeneity of the European experience, one can identify initiatives focused on
victim support, as observed in France and Belgium, as well as a third model that
opts for developing restorative initiatives in a neutral way and hand in hand with
local governments, as evidenced in Norway and Finland. By the late 1990s, the
numbers of restorative programmes had grown steadily, with various initiatives in
Northern Ireland, Scotland, Ireland, Poland, the Czech Republic, Albania, Denmark
and Sweden. After 2010, countries such as the Netherlands and in Eastern Europe
expanded their restorative justice programmes, while some Southern European
countries experimented with innovative local projects, sometimes hindered by a
lack of legislative basis or national policies (Aertsen, n.d.; Diinkel, 2015; Lauwaert
& Aertsen, 2016).

Fortunately, this is a problem that is gradually being left behind. An example
of this is the approval of the Spanish Law 4/2015 on victims of crime — this
regulation was essentially adopted in order to transpose Directive 2012/29/EU -
or the Italian Law n°. 134 of 27 September 2021 (the so-called Cartabia reform),
which envisages the implementation of a comprehensive regulatory framework for
restorative justice.
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4.2 The ‘policy primeval soup’ and ‘policy entrepreneurs’

The five factors as mentioned above led to a change in perspective, also for Europe,
with respect to the traditional criminal justice system, which was in crisis for not
adequately satisfying the claims of society. This was the occasion for the defenders
of restorative justice, which was in the ‘policy primeval soup’, to promote its
incorporation into the government agenda.

Kingdon (1984: 122-151) understands the ‘policy primeval soup’ as a system
that resembles the natural selection process. Ideas are found in the different
communities of actors that exist in society. Actors have their own understanding of
certain aspects of reality and constantly try to generate alternatives and proposals
according to such understanding. As in the natural selection process, some of these
proposals manage to survive and be considered in the government agenda building
process, while other proposals do not succeed.

Kingdon refers to these actors as ‘policy entrepreneurs’. They are

advocates who are willing to invest their resources — time, energy, reputation,
money — to promote a position in return for anticipated future gain in the form
of material, purposive, or solidary benefits. (1984: 188)

Among these policy entrepreneurs, Kingdon (1984) distinguishes ‘inside of
government actors’ from ‘outside of government actors’. The first group comprises
government actors (including public employees and members of parliament), while
the second group includes interest groups, researchers, academics, consultants,
media, parties and other elections-related actors, and public opinion. Although
this distinction between the outside and the inside is somewhat artificial, it serves
to organise research and debate.

It is especially the second group of actors that has played a key role in the
development of restorative justice. Undoubtedly, the performance of these actors
highlights the motivation to invest their resources in order to obtain policies in
line with their ideas. This motivation may be due to different factors, among which
are their extensive knowledge about restorative justice, their desire to promote
certain values in the justice system, and their interest in participating and
influencing the creation of a justice system in accordance with the needs of society.

Among the European organisations whose activities have contributed to the
development of restorative justice, the following stand out: the European
Commission for the Efficiency of Justice (CEPEJ), and two non-profit organisations:
the European Forum for Restorative Justice (EFRJ) and the European Association
of Judges for Mediation (GEMME, according toits French initials). The performance
of these actors is important in reflecting the situation of dissatisfaction with the
traditional system. These actors make suggestions concerning the application of
instruments such as mediation and develop a detailed analysis of the legislation on
the protection of victims.

The CEPEJ stands out for having analysed the degree of application of the
Recommendations promoted by the Council of Europe and related to the adequate
conflict management — in the fields of Public and Private Law — throughout various
stages of development (Lhuillier, 2007). Both the above-mentioned non-profit
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organisations have favoured the sharing of know-how and support for new projects,
and they have influenced national regulation and practice. GEMME is a group
formed by judges and prosecutors, and is present in most European countries. Its
aims include sharing experiences among judges, studying mediation systems,
promoting research and disseminating initiatives. The EFRJ is specialised in the
criminal field and has experts in restorative justice who focus on research and the
development of doctrine. It promotes the dissemination of knowledge, and it
combines the sharing of experiences and research with training and experimenting
(Soleto, 2015). These actors invested their resources to obtain policies that reflect
the objectives of ensuring the responsibility of the offender and the protection of
the victim (Pemberton, Winkel & Groenhuijsen, 2007).

4.3 The ‘softening up’ process

According to Kingdon (1984: 134-137), once these policy entrepreneurs put
forward their proposals and alternatives, they perform a ‘softening up’ process, so
that these are considered. This is necessary as some issues may take time to become
accepted within government, policy networks and the public, and to prevent
proposals from being ignored. In this regard, the actors mentioned in the previous
paragraphs play a key role. As the EFRJ states, it was necessary to promote the
knowledge of restorative justice in society in general and among legal operators in
particular, in order for it to be recognised as a feasible means within the judicial
process. This softening up process is carried out by exposing the numerous
advantages that restorative justice has in relation to the different currents in
criminal law. Thus, for the most liberal tendencies, it is emphasised that restorative
justice offers a limitation of traditional punishment. For the more conservative
trends, it is explained that restorative justice promotes the responsibility of
offenders. For the defenders of the victims, it is stressed that, in restorative
processes, the victim plays an essential role and can also ask questions that are
relevant to overcoming the crime without the constraints of an interrogation of a
party at trial. Finally, it is emphasised that restorative justice is adapted to the
neoliberal ideology of limiting the role of the state in order to achieve more
participatory citizens (Lynch, 2010) — an argument that seems more appropriate in
the case of relationship models based on the idea of alternativity.

In this softening up process, European Union lawmakers also played an
important role, since they decided to opt for a restorative justice model focused on
the victim, through the regulation of victim protection (Directive 2012/29/EU).
They established that restorative justice is a mechanism to improve reparation for
the victim, resulting in an incorporation of restorative justice into justice systems
that is less contentious from a socio-legal point of view than when restorative
justice focuses on the recovery of the offender. Introducing restorative justice
through the Victims Protection Directive was like introducing it as a “Trojan Horse’,
since linking it to the victims’ welfare could not be questioned (Soleto, 2019).

In this way, an adequate context is achieved for the consideration of restorative
justice as a possible solution to the problems of traditional justice. However, it is
not only necessary to carry out that softening up process. It is also essential that
these ideas meet a series of requirements to survive. These survival criteria are
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technical feasibility, value acceptability, adaptability to existing values in the

community, political acceptance and the acceptance of the target population

(Kingdon, 1984: 138-151). In the case of restorative justice, compliance with these

requirements can be observed. This is reflected in the development of three models

depending on the type of relationship between the existing criminal system and

restorative justice mechanisms (Soleto, 2012):

a Complementary system to the courts: There is an indisputable connection with
the courts that is reflected in procedural consequences derived from the
application of a restorative justice procedure (which need not belong to the
administration of justice). This is the case, for example, with a possible
reduction in the penalty or the application of penitentiary benefits.
Nevertheless, it should be stressed that, in this model, no new criminal or
procedural institution is created.

b  Alternative systems to prosecution: Amongst such systems, programmes
involving juvenile offenders and theft crimes stand out. These programmes are
characterised by the fact that the referral to the restorative justice procedure
may occur even in the absence of a formal criminal proceeding. Cases in which
the subject is a repeat offender are generally excluded.

¢ Initiatives unrelated to the proceedings and enforcement: They are
characterised by the emotional character that permeates these types of
processes. They can be undertaken, for example, in intrafamily conflicts in
which the parties do not want criminal proceedings initiated. Likewise, they
may occur after conviction, and may or may not influence the procedural
situation. Examples of such initiatives include activities with the victim’s
family members.

We can thus observe how restorative justice adapts itself to the specificities of each
community, giving rise to different models, for one of its essential characteristics
is flexibility (Aertsen, Mackay, Pelikan & Willemsens, 2004).

4.4 Problem, policy and political streams, and the policy window

According to Kingdon (1984: 95-121), problems are issues presented to
policymakers, such as indicators of a policy, serious events that raise concern about
an issue and information about the results of existing programmes or activities. As
we have seen, the need for a change in traditional justice becomes a public problem.
It is an issue that enjoys significant public attention given the widespread
dissatisfaction with the existing criminal justice system; this dissatisfaction entails
the demand for a response that meets the needs of the users of the criminal justice
system; and citizens are aware that this is a reform that the government must take
up. Kingdon (1984: 113-121) identifies three circumstances in which issues become
defined as problems: when they affect important social values, in comparison with
the situation of other countries, and when people become convinced that something
should be done to change it. To understand the magnitude of the problem, different
indicators can be used, such as the level of citizen satisfaction with the justice
system for example. This desire to act to change reality is the best opportunity for
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such situations to be identified as a problem and, therefore, for the issue to be
placed on the agenda.

‘Policy stream’ refers to the different alternatives for change that are generated
by bureaucrats, policymakers, experts and academics. There exists no rational
action by the government that results in a concrete solution (Kingdon, 1984:
209-210). Rather, there are different actors who, with their actions (investment of
their time, energy, reputation and material resources), favour the study, exploration,
organisation and quantification of the issue (Hogwood & Gunn, 1984). The
presence of the aforementioned actors specialised in restorative justice was
essential for the coupling of the three streams included in the MSF to take place.

‘Political stream’ refers to the factors that influence the political process daily,
giving rise to a public space in which there is room for a particular issue to become
an agenda item. The factors of change of perspective with respect to traditional
justice, referred to at the beginning of this section, directly influenced the
determination of the agenda.

Political events occur according to their own rules and dynamics, generating a
public space in which the claims of different actors allow restorative justice to get
onto the government agenda. Political events are very varied; for example, the
establishment of a new administration after the elections, or the pressure of
interest groups. In any case, policy entrepreneurs must be attentive to these events,
to proceed to act, given the short duration of the policy window (Kingdon, 1984:
173-174). In the present analysis, the actors who propitiated the evolution of
traditional justice clearly identified the deficiencies of this system and proposed
new methods in which the offender’s responsibility, the protection of the victim
and the well-being of the community can have their place.

This led us to conclude that we were facing a policy window at the European
level. This policy window constituted a favourable context for the introduction of
restorative justice mechanisms in the justice system. The favourable context
resulted from the coupling of the problem stream, the policy stream and the
political stream, determining the likelihood of the issue becoming a policy agenda
item.

5 Moving the multiple streams framework forward to explain restorative
justice implementation

The MSF is a widely used theoretical approach for the analysis of the policymaking
process, in particular agenda-setting, but it has not paid much attention to
implementation (Howlett, 2019; Saetren, 2016). However, in recent years, some
authors have claimed that ‘many of its precepts could be stretched or adapted to
address implementation activities’ (Howlett, 2019: 414). In this regard, Howlett et
al. (2015) and Ridde (2009) have suggested expanding the MSF to cover all stages
of the policy process, including implementation. But considering that policy
implementation is a distinct stage of the policy process, involving different goals,
processes, mechanisms and relationships, where other important actors are active,
some authors claim that the three streams proposed by Kingdon to explain
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agenda-setting are not readily applicable to implementation (Fowler, 2019;
Matland, 1995). That is why they identify a fourth stream: ‘process stream’. This
stream is formed by actors’ concern with knowing the best administrative practices
in the implementation of programmes (Mukherjee & Howlett, 2015). It includes
the necessary activities and events to bring about policy results. This stream
includes new actors, new resources and new tactics that join the policymaking
process after an issue gets onto the government agenda (Howlett, 2019).
According to these authors, the dynamics of the interaction of these actors are
in a fifth stream: the ‘programme stream’, which is key to implementation. This
stream reflects the incorporation of new actors in the implementation process who
have not participated in the policymaking process: above all bureaucrats and
programme managers, and also people belonging to the affected public, and,
sometimes, non-governmental organisations. In some cases, street-level
bureaucrats and other actors involved in the implementation process have little
room for manoeuvre in relation to what was previously established. In other cases,
there is a more controversial implementation process, where disputes over
procedures exist between actors, and a space opens for the discretion of street-level
bureaucrats. Policy implementation often depends on civil servants and
administrative officials, who set and manage the necessary actions. They use their
knowledge, experience, expertise and values to implement policy decisions. They
are therefore key actors in the programme stream (Howlett, Ramesh & Perl, 2009).

Different bureaucratic agencies at various levels of government (national,
regional, or local) are usually involved in implementing policy, each carrying
particular interests, ambitions, and traditions that affect the implementation
process and shape its outcomes, in a process of ‘multi-level’ government or
governance. (Howlett, 2019: 420)

Adding these two streams to the three streams developed by Kingdon, these
authors present a more comprehensive framework of analysis, suitable for
analysing the entire policy process and helping to understand the different
modalities of the implementation process (Howlett et al., 2015; Mukherjee &
Howlett, 2015). Once the policy window has opened, and the agenda-setting
process has occurred, specific actors engage in deliberations and propose policy
alternatives (Howlett & Craft, 2013). This exchange of ideas on policy alternatives
creates the basis for a second critical point, when the politics stream connects with
the process stream, creating the space for decision-making. The third critical point
occurs when a specific action is chosen to implement. The policy stream and the
programme stream couple, incorporating new actors and interests, who choose
programme instruments to generate new outputs (Howlett, 2019).

Additionally, Herweg, Hu} & Zohlnhéfer (2015) identify a second window
(apart from the policy window described by Kingdon), and consequently two
coupling processes: one for agenda-setting; and one for decision-making, called
‘decision window’, with the related decision coupling. According to them, the
results of the decision window opening is the selection of a programme (Herweg,
Zahariadis & Zohlnhéfer, 2017).
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These new elements that have been added to the MSF emphasise the idea that
actors involved in policymaking may be different from those who implement it
(Aberbach & Christensen, 2014). Therefore, the analysis of the implementation
process should primarily take into account those who implement the policy
(Boswell & Rodrigues, 2016). Especially when policies are ambiguous, implementers
may interpret them in a variety of ways (Fowler, 2019).

At the same time, the application of the MSF to the implementation process
underscores that policy implementation is often a costly and multi-year endeavour,
which implies that continued funding of public actions is often not guaranteed. On
the contrary, it requires ongoing negotiations and debates within and between the
political and administrative spheres of the state. This creates opportunities for
politicians, public managers and other actors to use the implementation process as
another opportunity to continue discussions they have lost in the early stages of
the policy process. These debates complicate implementation, as it is not simply a
technical matter of implementing previously adopted decisions (Nicholson-Crotty,
2005; Ziller, 2005). Such a complex reality requires an analysis of policy
implementation that highlights the different actors involved and their interests in
order to better understand the nuances and dynamics of this stage.

In the previous section, the incorporation of restorative justice into Western
European countries’ government agendas was addressed. However, evidence
suggests that the tempos and modalities of the development and implementation
of restorative justice vary across countries and even within countries, for example
countries with a federal state structure (also, e.g. the United States) (Diinkel,
Grzywa-Holten & Horsfield, 2015; Galaway & Hudson, 1996; Sherman & Strang,
2007). While some countries have been implementing restorative justice
experiences for several decades (as is the case of Canada or the United States since
the 1970s*), others have only recently adopted national strategies or committed to
restorative principles and practices (efforts in Belgium, Norway or the United
Kingdom can be highlighted) (Diinkel, 2017; Gavrielides, 2016; Soleto, 2015). Two
of the best-known examples of the latter are New Zealand, whose experience in
restorative initiatives has been rich and diverse since the enactment of the
Sentencing Act 2002, Parole Act 2002 and the Victims’ Rights Act 2002 (especially
after the publication in August 2019 of the Restorative Justice: Best Practice
Framework by its Ministry of Justice) (Wood & Suzuki, 2020), and Scotland, whose
government launched in June 2019 its ‘Restorative Justice Action Plan’, according
to which it was expected that by 2023 Scottish citizens will have widespread access
to restorative justice services (Maglione, 2021).

As restorative justice is a greatly diverse reality, factors such as methodological
differences in data collection, lack of statistics in some cases, absence of
homogeneity in the concepts applied, and the fact that restorative justice is still a
growing discipline make it complex and difficult to contextualise differences in the

4 With this reference to the United States, the authors do not intend to convey the idea that restorative
justice developed fairly homogeneously in that particular country. On the contrary, the heterogeneity
in the development, implementation and availability of different restorative practices is a noteworthy
subject in the scientific literature (Sliva & Lambert, 2015).

494 The International Journal of Restorative Justice 2024 vol. 7(3) pp. 481-503
doi: 10.5553/TIJRJ.000209



This article from The International Journal of Restorative Justice is published by Eleven international publishing and made available to anonieme bezoeker

How did restorative justice get onto the government agenda, and why does its implementation differ?

implementation of restorative justice across countries (Lemonne, 2008).

Nevertheless, after observing the practice, it is possible to glimpse some factors

that may explain these differences:

a Different trends in procedural common and civil law legal cultures

b  Conservative resistance against cultural change among legal practitioners

¢ Absence of general training guidelines and homogenised action guides

d Diversity of agents along with the restorative procedure and diverse

intervention possibilities

Lack of sufficient structures to support restorative services

Difficulties for the professionalisation of restorative justice facilitators

g Lack of an evaluation system for restorative services as well as a facilitator’s
statute for an ethical performance

o

o)

While these factors are intimately linked to each other, we will try to follow the

proposed classification for the sake of clarity. This is without prejudice to the

subsequent discussion of some of these causes and, consequently, to the exploration
of other connected factors that are also useful to explain the differences in the
implementation of restorative justice.

a A procedural perspective shows that the greater or lesser scope for negotiated
criminal justice depends on the pre-eminence, within a legal culture, of either
the principle of legality or the principle of opportunity, the latter of which
plays a more important role in Anglo-Saxon models. Negotiated criminal
justice has enjoyed greater development in countries with a large acceptance of
the procedural principle of opportunity, as to promote wider spaces for
agreement and private settlement.

b Somewhat connected to the above, national differences regarding cultural
change among legal practitioners and the development of a restorative
leadership able to boost the professionalisation of restorative services are
explaining factors for the dissimilar implementation of restorative justice. In
terms of cultural change, it is important not to lose sight of the difficulties
involved in making room for restorative justice in structures with deeply
rooted operating inertias. As such, it is necessary to work on structural
transformations and changes within the organisational culture (Benier, 2017;
Daly, 2011, 2017). One of the clearest consequences of this change of
perception regarding the role of justice agents can be seen in restorative
experiences with those who often address the conflict first: police officers
(Hoyle & Batchelor, 2018: 178). Some remarkable experiences have gone along
the line of having what has been called ‘proximity police’, whose agents have a
role in the referral and adequate management of conflicts beyond its
conservative security functions. Also, in relation to the need of a cultural
change within the justice system, Bazelon and Green (2020) point out how in
the United States a conservative resistance speech has effectively reduced the
success of restorative justice experiences (even among the most progressive
circles of prosecutors), as well as restricted its actual scope to rather juvenile
offences or non-violent, low-level felonies committed by adults. For the
authors, one of the reasons for this is that in many states, the use of restorative
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justice is not allowed without the consent of the prosecutor, who tends to have
a more or less biased attitude towards restorative justice. This circumstance
emphasises the key role that prosecutors play in the referral of cases and
diversion mechanisms within the criminal justice system.

¢ The latest version of the United Nations Handbook on Restorative Justice
Programs highlights the development of guidelines related to the training and
supervision of facilitators, mediators and volunteers as a key measure for the
promotion of restorative justice initiatives (UNODC, 2020). Thus, the absence
of general training guidelines and homogenised action guides may be another
factor explaining the difficulties in implementing restorative justice. This is
something to be taken into account, especially in the field of European
procedural law, which is an increasingly relevant area for international judicial
cooperation policy. Successful implementation requires not only initial
training, but also adequate ongoing training, which must be provided to all
professionals involved, both within the restorative programme and in those
instances playing a role in the referral of cases. This involves, for example,
including training in restorative justice in the curriculum of future judges,
prosecutors or lawyers, or setting restorative justice quality control for those
who handle the case (Vedananda, 2020). A nationwide analysis on the training
needs and a further development of a national strategy which takes into
account both already existing provisions and the possibility of specialised
training in particularly challenging situations (such as sexual violence or hate
crimes) would strongly contribute thereto (Benier, 2017; Daly, 2017; Marsh &
Wager, 2015; Pereira, Craen & Aertsen, 2022; Walters, 2014). Furthermore,
this strategy should include accreditation plans and an ongoing training
system so as to ensure that facilitators are up to date and able to provide a
service in accordance with the highest quality standards (Neff, Patterson &
Johnson, 2012). Thus far, these proposals are far from being implemented.

d Another factor explaining the uneven stages of implementation in restorative
justice across countries, and even within the borders of the same country
(Ghoshray, 2014), is the diversity of agents present along the procedure, as
well as their irregular participation in the design of these policies and their
scope of discretion. The Spanish case is a good example of how the diversity of
agents involved, each with different levels of involvement within the process,
has a significant impact on the effective implementation of restorative justice.
While the analysis of the Spanish national scenario is not the aim of this
article, it is still worthy of emphasising the much broader role that prosecutors
in Spain play in the development of restorative procedures with juvenile
offenders when compared to their function in criminal mediation with adults.
As regards minors, prosecutors are allowed to desist from pursuing a case,
after factors such as the seriousness and the circumstances of the crime
(especially thelack of serious violence or intimidation in the crime commission),
the minor’s own circumstances or the existence of conciliation between victim
and offender (or alternatively a commitment given by the latter to repair the
damage or to comply with the proposed educational activity) have been taken
into account (Aguilera, 2012; Colomer, 2016). Employing the new concepts
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added to the MSF some decades after the publication of Kingdon’s seminal
book (1984), we can affirm that the differences in the implementation of
restorative justice between different countries, and even between regions
within the same country, are related, among other factors, to the process
stream, for the implementation of restorative justice involves actors, interests,
resources and strategies that were not in all cases part of the policymaking
process. The dynamics between these actors (programme stream) are also key
to the restorative justice implementation process. Once restorative justice has
gotten onto the government agenda, the different actors involved in
implementation can determine the modality under which restorative justice is
carried out, and the speed of its development.

e The extent to which restorative justice services are seen as a public, permanent
and professional service also explains the differences across national settings.
There also are in the Spanish case some examples of how there is still a lack of
sufficient structures to support a homogeneous service. Article 29 of the
Spanish Statute of the Victim of Crime states that the Victims’ Assistance
Offices are responsible for providing ‘support to the services of restorative
justice and other legally established out-of-court settlement procedures’. Lack
of further provisions thereof permit to infer that Victims’ Assistance Offices
are legally excluded from conducting restorative programmes, as they are only
entrusted with supporting those who actually provide the service. However,
the questions as to at which stages of the procedure that support should
materialise and how it should be implemented remain unanswered. In fact,
quite a few organisational models have been legally adopted to host the
court-connected mediation services. Accordingly, in some Autonomous
Communities, regulations assign the coordination and supervision of the
restorative procedure to the Judicial Bureau. This encompasses the registration
of the referrals, the management of the agenda, the supervision of the
facilitator’s assignments, support preparing the file and minutes of the
sessions, and responsibility for all the procedures that allow the mediation to
be undertaken (communication with the parties, supervision of the mediation
sessions and preparation of the referral protocols for the proper functioning of
the mediation or any other restorative approach). However, sometimes the
implementation of the service has been made dependent on the Consejerias,
that is, the General Directorates of the Autonomous Government. In other
Autonomous Communities, a zero-cost model with the collaboration of
non-profit organisations has been opted for, which, as such, is not always
available, nor is it available in all the criminal courts of the Autonomous
Communities.

f The existence of a mix of volunteer and professional staff in restorative
initiatives can account for the differences in the implementation of restorative
justice. Certainly, including volunteer personnel provides considerable
incentives, the most important of which is the symbolic representation of the
communal aspect of restorative justice through voluntary community agents.
However, relying only on volunteers may not contribute to the creation of
trust in the restorative model, thus perpetuating the frictions between the
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traditional and restorative models of justice (Gresson, 2018). Besides, a
restorative programme cannot function effectively unless it adequately
supports its volunteers, and even community-based programmes that are
largely dependent on volunteers need resourcing. As Sherman and Strang
(2007) highlight, the zero-cost model does not work and will not work. Public
investment in restorative justice should also be understood as part of a public
policy that pursues the achievement of an efficient and quality criminal justice
model committed to the victims’ needs and the reduction in secondary
victimisation.

g Closely related to the stabilisation and professionalisation of the service,
another factor that helps explain the differences in the implementation of
restorative justice is the existence or not of a quality-of-service evaluation
system and a facilitator’s statute with guidelines for an ethical performance.
This framework contributes positively to both the confidence of legal
practitioners in restorative justice programmes and the reputation of the
programme in the eyes of the victims and offenders involved.

6 Conclusions

As the MSF has not been used to analyse restorative justice policy before, in
bringing together the MSF and restorative justice policy, this article makes an
important contribution to understanding how restorative justice got onto the
government agenda and how it was implemented across countries. In particular,
the analysis of the ‘softening up process’, of the ‘process stream’, of the ‘programme
stream’ and the identification of ‘survival criteria’ stands out.

The generalised dissatisfaction of citizens with the traditional criminal justice
system, their empowerment and the performance of actors specialised in the
matter constituted a favourable context for restorative justice to get onto the
government agenda. This access was produced thanks to the policy window that
was generated by the coupling of the three streams: problem, policy and political.
This led to the introduction of restorative justice mechanisms into the justice
system.

Five conditions have been in the ‘policy primeval soup’ since the 1960s,
drawing the attention of decision-makers: the emergence of retributive currents,
the empowerment of society, the inefficiency of and search for satisfaction with
the administration of justice, the objective of achieving the reintegration of
offenders and the importance acquired by the victim in the criminal process.
Widespread discontent with the traditional criminal justice system becomes a
public problem as it creates situations that are unsatisfactory to citizens.

Regulations aimed at protecting the victim have been developed both by the
Council of Europe and by the European Union, each one in their specific soft or
hard law role. In fact, European guidelines - including the active work of both the
Council of Europe and the European Union — have been pivotal in the development
of restorative justice, directly influencing the member states, especially in the
countries of Southern Europe, as recent examples such as the Italian case attest.
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In the restorative justice government agenda making process in European
countries, certain specialised actors played an essential role in facilitating the
incorporation of restorative justice into the government agenda, such as the
CEPEJ, the EFRJ and the GEMME. They are what the MSF refers to as ‘policy
entrepreneurs’. These actors decided to invest their resources and promote a
change in traditional justice to ensure that restorative justice is configured as a
space in which the needs of the victim are addressed, the responsibility of the
offender is promoted and, ultimately, its application contributes to the achievement
of social peace.

These policy entrepreneurs performed the ‘softening up’ process. The main
objective of this process was to prevent their proposals from not being considered
because governments, policy networks and the public were not prepared to address
these alternatives. With this objective in mind, the above-mentioned actors showed
how the principles of restorative justice can be adapted to the movements of liberal,
neoliberal and conservative ideology, and to the defenders of the victims.

Restorative justice meets the survival requirements established by the MSF in
order to survive. Its development is technically and economically viable, and it
enjoys political acceptance and the acceptance of the target population -
particularly, its ability to adapt to existing values in each community. Thus, we can
distinguish three models resulting from the relationship between the existing
criminal system and restorative justice mechanisms: (1) complementary systems
to the courts, (2) alternative systems and (3) initiatives unrelated to the proceedings
and enforcement.

Restorative justice manages to successfully address the factors that made
certain aspects of traditional justice problematic, including retributive currents,
social empowerment, the inefficiency of and dissatisfaction with the administration
of justice, and the promotion of the rights of the victim and the reintegration of
the offender. According to the MSF, policy windows can open by the emergence of
compelling problems or by happenings in the political stream. In our case study,
the policy window opened in the problem stream.

Factors such as the different trends in procedural common and civil law legal
cultures, conservative resistance against cultural change among legal practitioners,
difficulties for the professionalisation of restorative justice agents, lack of a
sufficient structure to support restorative services, and lack of an evaluation
system for restorative services as well as a facilitator’s statute for an ethical
performance mark an uneven progress and rooting of restorative justice across
Western European countries and even within countries.

In summary, this analysis has confirmed, as in previous research,’® the value of
both the original MSF and its novel theoretical adaptation in analysing policy
change in a variety of environments. The MSF provides a useful lens with which to
examine the complexity and dynamics of restorative justice policymaking and
implementation processes.

5 Kagan (2019), Liu, Yamaguchi and Yoshikawa (2017), Zahariadis (2005), among others.
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